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(1) 

FINANCIAL REGULATORY REFORM: 
THE INTERNATIONAL CONTEXT 

Thursday, June 16, 2011 

U.S. HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FINANCIAL SERVICES, 

Washington, D.C. 
The committee met, pursuant to notice, at 10:03 a.m., in room 

2128, Rayburn House Office Building, Hon. Spencer Bachus [chair-
man of the committee] presiding. 

Members present: Representatives Bachus, Hensarling, Royce, 
Manzullo, Biggert, Capito, Garrett, Neugebauer, McHenry, Pearce, 
Posey, Fitzpatrick, Westmoreland, Luetkemeyer, Huizenga, Duffy, 
Hayworth, Renacci, Hurt, Dold, Schweikert, Grimm, Canseco, 
Fincher; Frank, Waters, Maloney, Watt, Sherman, Capuano, Hino-
josa, Lynch, Miller of North Carolina, Scott, Green, Cleaver, Elli-
son, Perlmutter, Carson, and Carney. 

Chairman BACHUS. The hearing will come to order. 
Without objection, all members’ written statements will be made 

a part of the record. The Chair will recognize himself for an open-
ing statement. 

When President Obama signed the Dodd-Frank Act into law last 
summer, he set in motion the most ambitious changes in financial 
institution regulation since the Great Depression. 

While American regulators and financial institutions sort 
through its 2,300 pages to find out what the new legislation means 
for them and to race to meet its deadlines, the international impli-
cations of the law have garnered relatively little attention. 

Receiving even less attention has been the work of the Basel 
Committee on Banking Supervision. Last November, the G-20 for-
mally adopted its recommendations for Basel III, a new global 
framework for determining the minimum amount of capital that 
banks must hold to cushion against losses or insolvency. These 
complex matters are too significant to ignore. 

During today’s hearing we will examine the implementation of 
these new bank regulations and the implications for the competi-
tiveness of our financial markets. We need to know, if we lead, will 
others follow? Does it matter? 

It has been said that if banks impose cost and risk on a country’s 
economy, the country is better off with rules that limit the risk and 
cost, even if others are not doing the same. 

That might be true, if the only risk and cost to a country were 
the risk and cost of bank failure. But there are other threats and 
dangers. If we overregulate and ignore the plans of the rest of the 
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world, then I fear we will push capital, industry, and jobs out of 
the country. 

At a time when each new release of government data seems to 
underscore the sensitivity of our economic recovery, it is fair to ask 
Treasury and other agencies represented on our first panel whether 
they have carefully considered the cumulative effect that the tsu-
nami of regulatory mandates unleashed by Dodd-Frank is having 
on the real economy. 

We will be discussing four critical issues during this hearing and 
raising important questions I hope our panelists will address. 

First, capital and liquidity. Will the Basel III rules make the fi-
nancial sector more stable? And if so, at what cost? Is a banking 
system awash in capital worth the potential trade-off of slower eco-
nomic growth, less innovation, and diminished credit availability? 

Second, regulation of SIFIs. Is Governor Tarullo’s proposal to im-
pose additional capital requirements on the SIFIs that reflect the 
amount of harm a SIFI failure will inflict on the rest of the finan-
cial system the right approach, or will it just make U.S. signifi-
cantly important financial institutions less efficient and less com-
petitive without making the system safer? 

As we dial up the capital and liquidity constraints on the regu-
lated financial sector, do we run the risk that more activity will mi-
grate to the shadow banking system and the jurisdictions offering 
a lighter regulatory structure? 

Third, derivatives regulation. Should we expect that participants 
in derivatives markets will shift their business to non-U.S. firms, 
if other countries refuse to follow our lead on margin and capital 
requirements? How should we expect U.S. firms to compete if they 
face higher costs than their foreign competitors? 

And fourth, regulation of proprietary trading. Not even Paul 
Volcker claims that proprietary trading caused the financial crisis 
in 2008, but the Dodd-Frank Act Volcker Rule prohibits banks and 
non-bank financial companies from engaging in trades for their 
own gain. 

Now that the rest of the world has rejected the call to impose 
similar proprietary trading bans on their institutions, what effect 
will unilateral U.S. application of the Volcker Rule have on the li-
quidity and vibrancy of our capital markets? 

These are important questions, and I am pleased we have two 
distinguished panels of witnesses with us today to answer them. I 
look forward to the discussion, and I will now recognize the rank-
ing member. 

Mr. FRANK. Mr. Chairman, before I start, how much time on 
each side? 

Chairman BACHUS. We have 12 minutes on each side. 
Mr. FRANK. Then I will yield myself 5 minutes. 
Chairman BACHUS. Okay. 
Mr. FRANK. I was looking at the testimony of Mr. Zubrow, which 

we will hear later, and I was pleased to see him say in his first 
page, ‘‘Certainly, the financial crisis exposed serious flaws in the 
U.S. regulatory system, particularly the dangers of unchecked le-
verage and regulatory arbitrage. Most of the reforms imposed in 
the wake of the recent financial crisis by market participants, ac-
counting authorities, supervisors, regulators and the Congress will 
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improve the soundness of our system while allowing U.S. firms to 
remain competitive.’’ 

I appreciate that, because that is the framework in which we op-
erate. 

Now, within that framework there are several things we want to 
do: first, to make sure that capital is adequate; and second, not to 
put American institutions at a competitive disadvantage. But there 
are a couple of points I want to make about this first. 

And I say to my friends in the financial industry, you do under-
stand that we have to separate, to the extent that we can, two im-
portant desires that you have. One is not to be regulated in a way 
that puts you at a disadvantage vis-a-vis your foreign competitors, 
and two is the desire not to be regulated. 

Now, I understand that. That doesn’t make you bad people. Ev-
erybody would rather do what he or she wants and not be told 
what to do by others. And we won’t always be able to make that 
clear. 

But I do have to say, we have had a history—and that is why 
I was pleased that Mr. Zubrow mentioned; this is Mr. Zubrow, who 
is the chief risk officer of JPMorgan Chase—‘‘the dangers,’’ he said, 
‘‘we learned of unchecked leverage and regulatory arbitrage.’’ 

Regulatory arbitrage is one of the factors we have to deal with, 
but what we have in part is a problem in which the desire of Amer-
ican institutions not to be regulated and the desire of European in-
stitutions not to be regulated can reinforce each other, and it is im-
portant for us to single those out. 

There is a second point I want to make to my friends in the fi-
nancial community, and I think another important distinction we 
have to keep in mind that I must say, to be honest, they don’t al-
ways—and I can understand that—they are the means to a sound 
financial system. They are not the end. Their profitability in and 
of itself is not important to anyone other than themselves. 

That doesn’t make it unimportant. They have that right. But 
their role in the financial system is to be the intermediary. Their 
role in the financial system is to help us gather enough capital in 
the system from a variety of sources and make it available to peo-
ple who will do things productively. 

The fact that a particular financial institution may or may not 
be making a good profit is really not a matter for public policy. 

That does not mean, as some have suggested, that we should set 
out consciously to try and reduce the role of the financial sector in 
the economy, although there was a very interesting paper by Adair 
Turner from the Financial Services Authority raising some of these 
questions. 

It does say to me that if, as a consequence of regulation that we 
think preserves the safety and soundness of the system, the simple 
fact of a reduction in profitability from some very profitable institu-
tions with some very well-paid executives is not a problem. 

It is a problem if that reaches the point where it interferes with 
our ability to have capital formation. And I want to look at that. 

Now, we also have the question of what comes first, the chicken 
or the egg? And that is a particular problem here. There is a dan-
ger that various financial institutions in each country will lobby to 
the point where there is an overall reduction. 
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I am told by some of our regulators that when they talk to their 
European counterparts in particular, they are told that the coun-
terparts hear the same things that they hear: ‘‘If you don’t stop, we 
are moving elsewhere.’’ 

I do know, for example, in the area of compensation, there is a 
strong argument from Europe, and I heard it myself from Michel 
Barnier, the markets commissioner of the European Union, that 
the extremely lax rules in America on compensation for chief ex-
ecutives puts Europeans at a disadvantage, that in fact Europe has 
much tougher rules on compensation. 

That doesn’t drive me to do anything differently, but I do have 
to note that. 

I understand people talk about the level playing field and we are 
told that we won’t have a level playing field here if we are too 
tough. I have noted something extraordinary about the level play-
ing field, which would defy logic. 

That is, in all the years I have heard people complain about the 
unlevel playing field, I have never heard of an instance in which 
anybody was at the top of the unlevel playing field. It is a con-
stantly declining playing field. Maybe I get a Nobel prize for that, 
like a constantly declining—I yield myself another minute. 

We have a constantly declining playing field in which everybody 
is at the bottom and no one has ever been at the top. And I worry 
that we get into that same situation in which all the financial insti-
tutions in the world will be able to prove to their regulators that 
they are at a disadvantage vis-a-vis every other financial institu-
tion in the world, and the result will be a net lowering. 

There were some reasonable points to be made. I do not think, 
for example, that margin requirements on sovereign entities are a 
good idea. I could be persuaded otherwise. My New York colleagues 
have pointed out a very particular case where there might be some 
disadvantage. 

I do believe, and I will be interested if the regulators have any 
different view, that the law as adopted gives them the flexibility to 
take that into account. I do not think that the CFTC would be 
mandated to do things that would put people at a disadvantage, if 
that can be clearly established for no other purpose. 

But the general framework is, yes, as Mr. Zubrow said, we had 
a problem of unchecked leverage. We had a problem of there not 
being enough rules. We got into a terrible financial crisis because 
we hadn’t done appropriate regulation. 

And as we do the regulation, it is important to keep in mind two 
things, that the role of the financial institution is not to make 
money for themselves, but to be the intermediary between the var-
ious sources of capital and people who will put it to good use, and 
the need not to allow a competition to be used simply to denigrate 
regulation in general, but rather to try to get cooperation so that 
we get a good regulatory scheme that puts no one of our people at 
an international competitive disadvantage. 

Chairman BACHUS. Thank you. 
Mr. Royce for 1 minute? 
Mr. ROYCE. Given where the financial crisis originated, Mr. 

Chairman, it is unfortunate how far off the radar this reform effort 
has gone. Let us not forget this all started when Congress decided 
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to embark on a course of social justice to get everyone who wanted 
one into a home regardless of whether or not they could afford it. 
Then came the crisis, followed by Dodd-Frank. 

Let us be clear: An avalanche of regulation doesn’t mean better 
regulation. The new regulations were simply piled on top of the old 
ones. Will it make our financial system any safer? Unlikely. 

Rather than giving markets more stability, this new law fun-
damentally weakened the global financial system by encouraging 
capital flight out of the most stable and liquid markets in the 
world. 

Buried in the pile of new regulations coming down the pike may 
be a few good ideas, such as higher capital standards. Unfortu-
nately, this effort is getting trumped by 2,300 pages of government 
attempting to micromanage virtually every player throughout our 
financial system. 

As The Wall Street Journal noted today, the most competitive 
banking system is one with high capital requirements and few 
rules on the extension of credit, whether to a consumer or a cor-
porate derivatives customer. 

It is up to us to correct the mistakes and ensure the end result 
is a financial system built on higher capital, built on market dis-
cipline and commonsense regulation. 

I yield back, Mr. Chairman. 
Chairman BACHUS. Thank you. 
Ms. Waters for 2 minutes? 
Ms. WATERS. Thank you very much, Mr. Chairman. 
I would like to thank our witnesses for coming today, particularly 

Chairman Bair, whose 5-year tenure at the FDIC will come to an 
end on July 8th. 

Chairman Bair, I imagine this may be your last time testifying 
before this committee, so I would like to thank you for your service 
during this unprecedented, turbulent time for our Nation’s finan-
cial system. 

It has been almost a year since Democrats in Congress passed 
the most sweeping reform of our financial market since the Great 
Depression. Because of that reform, our regulators now have the 
tools to closely monitor systemically significant institutions, un-
wind failing firms in an orderly fashion, regulate the shadow bank-
ing industry, and bring transparency to the derivatives market. 

Of course, the statutory authority we provided will only be as ef-
fective as the rules adopted to implement that authority, and the 
ability to prevent another crisis will only be realized if regulators 
are willing to test-drive the enforcement and resolution powers we 
granted. 

Our hearing today is about implementation of Dodd-Frank, as 
well as Basel III. And I am very interested to hear from our regu-
lators about how they are cooperating with their international part-
ners. I am also interested to hear from the industry witnesses on 
the second panel, who are concerned about their competitive posi-
tion relative to their international counterparts. 

But I think it is extremely important to caution against engaging 
in a global race to the bottom when it comes to financial regulation. 
If we water down financial reform in order to entice firms to locate 
in the United States, we may find the only thing we have accom-
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plished is ensuring that the next bailout recipient is headquartered 
in the United States. 

As I have said consistently, strong, transparent, and fairly regu-
lated markets are our best way to increase certainty, prevent an-
other crisis, and create jobs. 

Thank you, Mr. Chairman, and I yield back the balance of my 
time. 

Chairman BACHUS. Thank you. 
Mr. Hensarling for 1 minute? 
Mr. HENSARLING. Thank you, Mr. Chairman. 
This week is the 1-year anniversary of the Administration’s sum-

mer of recovery. We now have one in seven Americans on food 
stamps. New business starts are at a 17-year low. 

It now takes 10 months, according to the Bureau of Labor Statis-
tics, to find a job. This is the longest period in recorded history. 
And we now have 28 months where unemployment has been north 
of 8 percent, the longest period of sustained high unemployment 
since the Great Depression. 

We now have on top of this, Dodd-Frank signed into law—which 
is fraught with intended and unintended consequences—that I be-
lieve has impeded and will harm job creation in America. 

Dodd-Frank was not passed in the E.U. It was not passed by the 
G-20, and our regulators must proceed with great care. We do not 
know what the total impact is. We cannot afford greater job loss. 

I yield back. 
Chairman BACHUS. Thank you. 
Mrs. Maloney for 2 minutes? 
Mrs. MALONEY. Thank you, Mr. Chairman, for calling this hear-

ing. 
I welcome all of the witnesses today and thank you for your serv-

ice. 
And I join my colleagues in thanking Sheila Bair for her extraor-

dinary leadership during one of the most difficult times in our his-
tory. 

You did an incredible, outstanding job. Thank you. And I am in-
terested in seeing what your next goal will be, and I am sure you 
will continue to have an outstanding career in service to our coun-
try. 

I join the chairman and the ranking member in expressing my 
concern for any competitive disadvantage for American institutions 
in the world economy. 

I am particularly concerned about a requirement in the Dodd- 
Frank Wall Street Reform Act, which responded to the worst finan-
cial crisis in our country’s history since the Great Depression and 
certainly moved forward with an improved regulatory infrastruc-
ture in the financial services sector. 

It was very clear that our infrastructure had not kept pace with 
the development of financial products and services, and it was a 
long-needed reform. 

But I am concerned about one of the features in it that would 
impose heightened capital requirements on the most complex U.S. 
banking entities and unbanked financial institutions. And I wonder 
if this SIFI surcharge adopted under Basel III satisfies that re-
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quirement, or is this an additional burden that would be on our fi-
nancial institutions? And what would that impact be? 

Also, with the implementation of Basel III and Dodd-Frank, how 
the implementation schedules are different, how you are coordi-
nating that, how you are working with our European counterpar-
ties and other counterparties across the world to make sure that 
we are moving in the same direction and, hopefully, enacting simi-
lar regulations. 

I had raised these concerns with Federal Reserve Chairman Ben 
Bernanke during his annual testimony before our committee. And 
he had indicated that he thought that we could be at a competitive 
disadvantage. 

I look forward to hearing what your comments are on the capital 
requirements specifically for entities and complex U.S. entities and 
nonbanks. 

Chairman BACHUS. Thank you, Mrs. Maloney. 
Mrs. MALONEY. Thank you. 
Chairman BACHUS. Mrs. Biggert? 
Mrs. BIGGERT. Thank you, Mr. Chairman. 
One of the most important dynamics of implementing regulatory 

reform is to keep our U.S. financial industry competitive. Without 
a strong financial sector that can issue loans and supply capital to 
help businesses grow and create jobs, our economy will continue to 
falter. More jobs will be lost. 

If we unnecessarily constrain American financial institutions 
through unlevel standards to those of their international competi-
tors, businesses will migrate to the international competitors. And 
if we restrict our financial institutions from providing innovative 
and competitive products to consumers, consumers will look else-
where. 

It is counterproductive if the most stringent regulation of our 
U.S. financial institutions drives businesses overseas and shifts 
risky behavior to unregulated sectors of the economy. We must find 
the right balance. U.S. jobs and our economy depend on it. 

And I would like just for a moment to also talk about Sheila 
Bair. I think you have done a wonderful, wonderful job in your role 
during this financial crisis, and I know that whatever you do next 
is going to be very important, and I know that will also help all 
of us in this country. We thank you so much for all that you have 
done. 

Thank you. 
Chairman BACHUS. Mr. Scott for 2 minutes? 
Mr. DAVID SCOTT. Thank you, Mr. Chairman. 
Welcome, panel. 
And I would like to also convey my deep appreciation to Ms. Bair 

for her excellent work. 
I want to talk about the international aspects of this, but there 

is no more important deal for us to in our financial system to take 
care of a pressing issue at home. 

And so I want to start off by putting on the table—hopefully, 
your comments will reflect—I am certainly going to ask a ques-
tion—on our failure of our financial system right here at home to 
deal with this extraordinary problem of home foreclosure and the 
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downward turn of home values. I think our standing in the world 
is going to go down with our failure to address this. 

We have a problem with our loan servicers and our banking es-
tablishment. They are good people, but we have to figure out a way 
to get them, our financial system, to be more responsive to the 
issue of home foreclosures. It is the core that will drag our economy 
down and we are not responding. So I hope that as we move on 
in some of our comments, we can get that. 

But I also want to mention that the Dodd-Frank measure in 
terms of international aspects, the measure included requirements 
for increased transparency of derivatives by mandating that they 
be traded on transparent exchanges and by pursuing legal recourse 
against banks that violate this condition. 

And although the provisions of the Dodd-Frank Act are a needed 
reform to the derivatives market, parts of the financial industry 
have expressed concern regarding the application of these regula-
tions in foreign countries, particularly their effect on competitive-
ness. 

The rules would require international branches of U.S. banks to 
collect margins from financial end-users for uncleared swaps, thus 
potentially jeopardizing their ability to compete with foreign enti-
ties. 

And in addition, it is unlikely that foreign jurisdictions will adopt 
similar laws as that within the Dodd-Frank law, since the issue 
was not addressed as part of the G-20 accords. 

So I would like for us to, as we move forward in the question- 
and-answer period, both address that and certainly reflect here 
what is happening at home with foreclosures, and particularly, as 
I am putting together a major event in Atlanta, Georgia, this week-
end, to address that. 

So your comments will be very much appreciated on those two 
issues—derivatives and home foreclosures. 

Thank you very much, Mr. Chairman. 
Chairman BACHUS. Thank you. 
Mrs. Capito for 1 minute? 
Mrs. CAPITO. Thank you, Mr. Chairman. 
I think there are many lessons that we learned from the recent 

financial crisis, but few are more clear than that we are in a global 
financial system that is more interconnected than ever before. 

On the one hand, we see technological and communication ad-
vances that allow companies from around the world to interact. But 
on the other hand, we have seen in the last few financial crises, 
problems in one part of the globe can flow throughout the entire 
financial system. 

Whether we supported Dodd-Frank or not, it set a new regu-
latory benchmark across the entire financial services industry. The 
regulators before this committee today are going to bear a consider-
able burden on writing hundreds of rules and regulations. 

I would encourage you all to move forward with caution, and to 
work with your counterparts from around the globe to ensure that 
America remains a financial leader. 

We have the opportunity today to bring an important discussion 
in front of the committee about the cumulative effects of Dodd- 
Frank on financial institutions. I think failing to examine the ag-
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gregate cost of compliance with Dodd-Frank could lead to job losses 
and, in the worst case, a downgrade of the United States as a fi-
nancial center. 

I look forward to hearing from our witnesses today, and I thank 
the chairman for holding this hearing. 

Thank you all. 
Chairman BACHUS. Thank you. 
Mr. Garrett for 1 minute? 
Mr. GARRETT. Thank you, Mr. Chairman. 
So as far as international coordination of financial reform is con-

cerned, I guess we are a long way from the solidarity that we had 
back in 2009, back in Pittsburgh, with the G-20 to where we are 
today. 

I guess that is because there are some substantial differences be-
ginning to emerge between Dodd-Frank financial reform and what 
we are seeing in the rest of the world. 

Back then, it was more like, ‘‘Well, you lead here in the U.S., and 
we will follow,’’ for the rest of the world. Now, it is, ‘‘You lead here 
in the U.S., and we will sort of pick and choose as to what we are 
going to follow with.’’ 

That is because: Dodd-Frank has the Volcker Rule, and they 
don’t; Dodd-Frank requires multi-dealer exchange trading of swaps, 
and they don’t; Dodd-Frank wants pension funds to tie up more re-
tirement money as collateral for trades, and they don’t. Those are 
just a few examples. 

So because of that, this country now risks capital and jobs fleeing 
this country, going overseas, and impairing our economy and our 
competitiveness. 

The overreaching policies that were codified in Dodd-Frank have 
basically incentivized other countries to do what we would think 
they would do—increase their taxable revenues through basically 
strategic regulatory arbitrage. 

And so, the cumulative impact of all these new regulations may 
be hard to measure, but that is precisely what the FSOC must un-
dertake to do. What is the total cost of all this additional regulation 
in the form of jobs and economic growth? Which of these regula-
tions actually address real problems and which ones simply add 
cost? 

This type of economic and cost-benefit analysis must be done 
now. Why? Because the stakes are just too high to do it otherwise 
and get it wrong. 

With that, I yield back. 
Chairman BACHUS. Thank you. 
Mr. Neugebauer? 
Mr. NEUGEBAUER. Thank you, Mr. Chairman. 
I am putting a chart up, and I apologize; it is a small chart. But 

basically, these are the 50 top financial firms by country by market 
cap. And over on the far right-hand side in 2003, the United States 
had 51 percent of the total capitalization. 

You move into 2006, it dropped to 35 percent of total market cap-
italization. And then U.S. companies in 2010 moved to 24 percent 
of market capital, with China going from 1 percent in 2003 to 22 
percent in 2010. You also see a little bit of a shrinking in the E.U. 
and the U.K. 
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And so when we talk about how important market harmonization 
is, and regulatory harmonization, it is extremely important that we 
accomplish that goal, because already we are seeing a migration of 
capital to these other countries. 

And for those of you who maybe don’t understand jobs creation, 
capital is a primary driving force for that, and that is the reason, 
if we are trying to create jobs, we need to make sure that capital 
is in the United States of America. 

What I am extremely concerned about—and I appreciate the 
chairman holding this hearing today—is that if we do not make 
sure we get this right, we will see further deterioration of capital 
formation in the United States of America. And that is going to 
mean more unemployment and less jobs for American families. 

With that, Mr. Chairman, I yield back my time. 
Chairman BACHUS. Mr. McHenry for 30 seconds? 
Mr. MCHENRY. Thank you, Mr. Chairman. 
I am deeply concerned that the cumulative effect of all these reg-

ulations will be a vacuum, and that will be the huge sucking sound 
of capital out of our market into other markets across the globe. 
And this is at a very time when we have companies that are 
starved for capital in order to create jobs. 

This week, the head of Japan’s second-largest bank predicted 
that our stringent regulations on Western banks will help double 
their lending. This is a great example of the loss of competitive-
ness, and I hope that the regulators will understand this, that our 
folks are starved for capital, and we need to get more capital on 
the street so we can actually create jobs. 

I look forward to this hearing from the panel. 
Thank you, Mr. Chairman. 
Chairman BACHUS. Thank you. 
Mr. Manzullo? 
Mr. MANZULLO. I thank the chairman for calling the— 
Chairman BACHUS. Oh, 30 seconds, Mr. Manzullo. 
Mr. MANZULLO. It is ironic that you talk about the international 

context when still I have companies back home, factories with or-
ders, business people who are unable to get their lines of credit re-
newed because of capricious and arbitrary actions on the part of 
the examiners. 

This has to stop. 
For years, I have been complaining that these people, who are 

in the process of trying to create jobs, who are solvent, who have 
never had a problem, are suddenly having their loans classified 
and have complained bitterly to the OCC, the FDIC, and the Fed. 

It always falls upon deaf ears: ‘‘We will check into it. We will 
talk to our examiners.’’ But there has been no change in policy. 

There had better be a change in policy on the U.S. side before 
we worry about the international side. 

Chairman BACHUS. Mr. Grimm? 
Mr. GRIMM. Thank you, Chairman Bachus, for holding this hear-

ing. 
And thank you to our witnesses. 
I think most of it has been said, so I will be very, very brief. Ob-

viously, we are concerned that the implementation of Dodd-Frank 
is going to hurt the U.S. market competitiveness. But I think we 
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need to emphasize, it is U.S. competitiveness as a whole, these 
markets that provide capitalization for the businesses to grow and 
to entrepreneurs. 

Everywhere you go, you hear about job creation. We are not 
going to be able to do that if we are at a competitive disadvantage 
that moves industry, capital and jobs overseas. 

So I am very interested in hearing the panel today and how the 
implementation process will go with respect to our competitiveness 
throughout the world. 

Thank you. I yield back. 
Chairman BACHUS. Thank you. 
Our last statement will be 30 seconds from Mr. Schweikert. 
Mr. SCHWEIKERT. Thank you, Mr. Chairman. 
And to our witnesses today, I appreciate this. This is potentially 

just a fascinating discussion. 
On occasion, we will visit the comments of regulatory arbitrage. 

I am trying to get my head around how much of that is folklore, 
it actually exists, how much of that is actually rule-for-rule where 
you have variations, perception of stability of the rulewriting. But 
also, there is that other fundamental out there, actual enforcement. 

We may have equal rules, but this particular government, this 
particular sovereign entity, has a bad habit of never really looking 
at that capital reserve. And that actually either puts us at quite 
a disadvantage or actually creates a greater instability, and that is 
a concern. 

Thank you, Mr. Chairman. 
Chairman BACHUS. Thank you. 
And at this time, I would like to welcome our esteemed panelists. 

Several of the members have acknowledged the challenges you 
face, and we commend you for your hard work and industry. 

Our first witness, from my, I guess, left to right, is the Honorable 
Lael Brainard, Under Secretary of the Treasury for International 
Affairs. Our second witness is the Honorable Daniel Tarullo, Gov-
ernor, Board of Governors of the Federal Reserve System. 

Our third witness is the Honorable Sheila Bair, Chairman of the 
Federal Deposit Insurance Corporation. And you will be leaving, so 
we wish you well in your new endeavor. 

Our fourth witness is the Honorable Mary Schapiro, Chairman 
of the Securities and Exchange Commission. Our fifth witness is 
the Honorable Gary Gensler, Chairman of the Commodities Fu-
tures Trading Commission. 

And our last witness is Mr. John Walsh, the Acting Comptroller 
of the Currency. 

We welcome our panelists. 
And we will start with Under Secretary Brainard. 

STATEMENT OF THE HONORABLE LAEL BRAINARD, UNDER 
SECRETARY FOR INTERNATIONAL AFFAIRS, U.S. DEPART-
MENT OF THE TREASURY 

Ms. BRAINARD. Thank you, Chairman Bachus, Ranking Member 
Frank, and members of the committee. I appreciate the oppor-
tunity. 
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There are some who would argue that the United States is mov-
ing too fast on financial reform, that we should slow it down, and 
wait to see what other countries implement. 

I don’t agree. By moving first and leading from a position of 
strength, we are elevating the world’s standards to ours. For finan-
cial markets that are more globally integrated than ever, we need 
financial reforms that are more globally convergent than ever. 

While we don’t need to synchronize across all issues, there are 
a few key reforms that must be global in scope if they are to suc-
ceed. 

The risk of regulatory arbitrage carries real impacts. It means a 
race to the bottom for standards and protections. It means the po-
tential loss of jobs in the American financial sector if firms move 
overseas. 

And it may increase the possibility of future financial instability, 
if riskier activities migrate to areas with less transparency, looser 
regulation, and laxer supervision. 

Acting in concert is the best way to address the potential for reg-
ulatory arbitrage and the concerns of American firms about com-
peting fairly. The sooner we level the playing field, the better. 

Let me just briefly touch on the four priority areas that are most 
relevant. 

The first priority is to strengthen capital liquidity and leverage. 
These standards can make the difference between the success or 
failure of firms and the jobs and livelihoods they are lending sup-
port, confidence or contagion in the markets, and the protection of 
taxpayer dollars. 

The new capital framework known as Basel III will help ensure 
that banks hold significantly more capital, that the capital will be 
able to absorb losses of a magnitude associated with the crisis 
without relying on taxpayers, and that the definition of ‘‘capital’’ 
will be uniform across borders. 

But full international convergence will be achieved only if super-
visors in all major financial jurisdictions ensure that banks across 
the world measure risk-weighted assets similarly. That is why the 
United States has called on the Basel Committee to pursue greater 
visibility across borders and to supervise their scrutiny of how 
banks measure risk-weighted assets. And we are pleased that is 
now on the committee’s agenda. 

In addition, Basel III includes a simple check, called a manda-
tory leverage ratio, to protect against the possibility of weak inter-
national implementation. 

A second vital issue is reducing the systemic risk from large 
interconnected financial firms, so-called SIFIs or global SIFIs. Prior 
to the crisis, many of these firms held too little capital, putting the 
global financial system at risk and necessitating significant govern-
ment intervention. 

To make sure that does not happen again, Dodd-Frank requires 
that the Fed subject our largest firms to heightened prudential 
standards. And G-20 leaders adopted a parallel commitment to de-
velop additional capital requirements for these firms across bor-
ders. 

In those negotiations, the United States has been very clear 
about our priorities. First, additional capital must consist of high 

VerDate Nov 24 2008 17:18 Nov 18, 2011 Jkt 067934 PO 00000 Frm 00016 Fmt 6633 Sfmt 6633 K:\DOCS\67934.TXT TERRIE



13 

quality and loss-absorbing common equity. Second, the surcharge 
must be well calibrated to balance the imperatives of financial sec-
tor stability and of macroeconomic stability. And, third, it must 
apply to a wide range of the large interconnected banks across the 
globe and be mandatory and comparable across jurisdictions to pro-
mote a level playing field. 

The third area is resolution. Dodd-Frank established a special ro-
bust resolution regime that provides Federal authorities with 
strong authority to resolve the largest institutions. 

But the best national regime in the world is not going to be ade-
quate if other countries do not adopt robust resolution toolkits and 
complementary authorities. The United States is working actively 
in the FSB to implement an international framework. 

The U.K. and Germany have already passed resolution legisla-
tion, and we will continue working to encourage other financial ju-
risdictions to do the same. 

And finally, international convergence is critical across deriva-
tives markets. In the run-up to the crisis, few understood the mag-
nitude of aggregate derivatives exposures in the system, because 
derivatives such as credit default swaps were traded over the 
counter on a bilateral basis and without transparency. 

As we learned from the crisis, we must require greater trans-
parency, move trading onto exchanges or platforms, and require 
them to be centrally cleared. But, of course, if we do not have align-
ment across borders in these rules, firms will move activities to ju-
risdictions with lower standards, which will increase risk to the 
system. For this reason, G-20 leaders set forward principles that 
are in full alignment with Dodd-Frank. 

Both the United States and the European Commission are devel-
oping margin requirements for OTC derivatives that are not cen-
tral cleared. We think it is important for those requirements to be 
developed internationally, and our regulators have agreed to work 
with international regulators to do so. 

If we don’t have a consistent margin standard for uncleared 
trades, we run the risk that activities will migrate to jurisdictions 
that do not provide incentives for central clearing. 

In sum, we are making great strides to ensure that the financial 
system is stronger so that future generations can avoid a financial 
crisis of the type that we have just witnessed. And we appreciate 
the leadership of this committee on these key challenges. 

[The prepared statement of Under Secretary Brainard can be 
found on page 90 of the appendix.] 

Chairman BACHUS. Thank you. 
Governor Tarullo? 

STATEMENT OF THE HONORABLE DANIEL K. TARULLO, GOV-
ERNOR, BOARD OF GOVERNORS OF THE FEDERAL RESERVE 
SYSTEM 

Mr. TARULLO. Thank you, Mr. Chairman, and members of the 
committee. 

I want to try to make four points in 5 minutes. First, it is impor-
tant to remember why we have strengthened minimum capital 
standards and introduced liquidity standards, both the three bank-
ing agencies in front of you and regulators around the world. 
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The financial crisis revealed that the amount of capital held by 
many banking institutions under prevailing capital requirements 
proved quite inadequate in both quantity and quality. 

Firms with substantial reliance on wholesale funding markets 
found that those sources of funding dried up quickly, at times al-
most overnight, as market concerns rose. 

Back in 2008, the prospect of the failure of the most systemically 
important institutions raised in turn the prospect of a collapse of 
the financial system, to which none of these large complex financial 
institutions would have been immune. 

And that, of course, is what led to TARP. I think it is fair to say, 
as we sit here today, that no one wants another TARP—not those 
who reluctantly supported it 21⁄2 years ago, and certainly not those 
of you who opposed it. 

If we are to avoid another Hobson’s choice between a TARP-like 
mechanism on the one hand or a collapse of the financial system 
on the other, we have to ensure that financial firms have adequate 
loss absorption capacity and can sustain stresses in funding mar-
kets. 

Second point: In a global financial market, serious problems in 
any major financial center can spread, sometimes very quickly. 
That is why it is important to negotiate good capital and liquidity 
requirements for all internationally active banks. That is what 
Basel III was about. 

And that is why it is important to ensure that the most system-
ically significant institutions around the world have an additional 
capital buffer in light of the impact that their failure would have 
on the financial system. 

Third point: There are a number of additional areas where there 
is need for more international cooperation. Several of you have 
mentioned derivatives, and I wholeheartedly agree. 

Fourth point—and this is the one where I want to spend most 
of my time—the financial stability benefits of Basel III and other 
international reforms will be realized only if they are implemented 
rigorously and consistently across jurisdictions. 

And here I want to distinguish between implementation in the 
sense of incorporating the agreements into domestic legislation and 
regulation on the one hand, and on the other hand ensuring that 
those standards are in practice observed by firms in all the Basel 
Committee countries. 

The first step—getting the agreement into laws and regula-
tions—is obviously necessary, but it is not sufficient. Yet, histori-
cally, that is about all that the Basel Committee implementation 
efforts have been able to achieve. 

As effective, external monitoring of international capital and now 
liquidity agreements becomes harder, it is all the more important 
to take the second step. 

For example, there has been considerable external analysis in re-
cent months of the apparent divergence in risk-weighting of traded 
assets across institutions and countries. A number of reports issued 
by financial analysts both in the United States and in Europe sug-
gested that, generally speaking, it appears as though risk-weighted 
assets and similar portfolios are more risk-weighted here than in 
at least some European countries. 
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These analyses raise significant questions, but their authors 
don’t have access to the models and processes of the financial insti-
tutions in question, so they cannot provide definitive answers to 
those questions. 

That is where an effective international monitoring mechanism 
comes in. 

We have raised this issue in the Basel Committee. I raised it just 
last week at the Financial Stability Board steering committee 
meeting. And as we move to the implementation phase of Basel III, 
we will be putting forth detailed proposals for how international 
agreements can be effectively monitored at the firm level. 

I have provided some ideas along these lines in my testimony 
this morning and would be happy to discuss them further with you. 

The key point, though, is that much more needs to be done for 
at least three reasons: first, as I said earlier, to ensure that the fi-
nancial stability benefits of the agreements are realized; second, to 
avoid a situation in which firms from some countries, including the 
United States, are competitively disadvantaged; and third, because 
the effectiveness of these rather complex standards will benefit 
from the very concrete sharing of perspective and problem solving 
among supervisors from all the Basel Committee countries that 
will be entailed when such a monitoring mechanism is in place. 

Thank you very much for your attention, and I am, of course, 
pleased to answer questions. 

[The prepared statement of Governor Tarullo can be found on 
page 191 of the appendix.] 

Chairman BACHUS. Thank you. 
Chairman Bair? 

STATEMENT OF THE HONORABLE SHEILA C. BAIR, CHAIRMAN, 
FEDERAL DEPOSIT INSURANCE CORPORATION 

Ms. BAIR. Thank you. Good morning, Chairman Bachus and 
Ranking Member Frank. 

I am pleased to testify about how current regulatory initiatives 
will affect the economic health and international competitiveness of 
the United States. 

This morning, I want to focus in particular on the importance of 
strengthening capital regulation. 

A strong and stable financial system is a precondition for a vi-
brant and competitive U.S. economy. Unfortunately, in the years 
leading up to the crisis, some large financial institutions strayed 
from their core mission of providing credit intermediation to sup-
port the real economy. 

Instead, they exploited regulatory gaps and weaknesses to reap 
huge fees through complex securitization structures and esoteric 
derivative instruments that did little to support real economic 
growth and productivity. 

Fueled by the market perception of too-big-to-fail, many were 
able to access low-cost debt financing which they funneled into high 
risk lending and investment strategies, misallocating economic re-
sources into unstable financial activities instead of more productive 
uses such as manufacturing, energy, technology, and infrastruc-
ture. 
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The full costs of the financial crisis are not yet known. We know 
that we have lost almost 9 million payroll jobs in 25 months, home-
owners have suffered a one-third decline in house prices since 
2006, and over 9 million foreclosures have started over the past 4 
years. 

Lending by insured banks alone contracted by $750 billion since 
the start of the crisis, and loan commitments have declined by $2.7 
trillion. Trillions more in credit availability have been lost with the 
collapse of the so-called ‘‘shadow banking sector.’’ 

A healthy and competitive U.S. economy requires a financial sys-
tem that is stable and supports the credit needs of the real econ-
omy. This is not the system we had prior to the crisis. 

As we debate the needed improvements, there is much discus-
sion, as there should be, of how financial reforms will impact the 
overall competitiveness of the U.S. economy. 

U.S. economic competitiveness is a broad concept, of which finan-
cial industry competitiveness is only one part. The short-term prof-
itability of financial institutions should not be confused with our 
international competitiveness. 

Many of the regulatory gaps and lapses which occurred pre-crisis 
were rationalized as the way to strengthen our international com-
petitive position. What we discovered was that sacrificing safety 
and soundness in the name of global competition made both the fi-
nancial institutions themselves and the broader economy worse off. 

A prime example is capital regulation during the pre-crisis years, 
which in retrospect gave undue weight to the desire of financial in-
stitutions to boost the return on equity with leverage. Capital re-
quirements were repeatedly and materially weakened in the pre- 
crisis years. As a direct result, the leverage of large financial insti-
tutions steadily increased to the point where capital was inad-
equate entering the crisis. 

Insufficient capital skews incentives. Shareholders and manage-
ment reap the upside when times are good and bets are paying off, 
but the costs of the subsequent unraveling are borne by the broad-
er economy. We are still paying the price as a country for accommo-
dating the pre-crisis appetite for leverage of some of our largest in-
stitutions. 

With Basel III and an important provision of the Dodd-Frank Act 
known as the Collins Amendment, we have an historic opportunity 
to strengthen the capital of our banking system. The Basel III 
agreement strengthens capital in a variety of ways and is a marked 
improvement over the current regulation. 

The numerical Basel III ratios are probably on the low end of 
what is needed for banks to weather a severe crisis. This is espe-
cially true for the largest banks. We saw in 2008 the substantial 
external costs associated with the failure of large interconnected fi-
nancial institutions. I strongly support the need for additional com-
mon equity buffers for such institutions. 

It seems self-evident that capital requirements for the largest fi-
nancial institutions should be higher, not lower, than the general 
standard that applies to smaller banks. Yet, prior to the crisis a 
number of large European banks were allowed to implement the 
so-called Advanced Approaches under Basel II, which allowed them 
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to significantly increase their leverage by using their internal mod-
els to set capital requirements. 

Large U.S.-insured banks and their holding companies were also 
on a course to take on additional leverage by using their risk mod-
els to drive risk-based capital requirements. 

On Tuesday of this week, we corrected the situation. The FDIC 
board approved a final rule, joint with the OCC and the Federal 
Reserve, to implement Section 171 of the Dodd-Frank Act. This 
provision of the Act, the Collins Amendment, says simply that the 
capital requirements of our largest banks cannot be less than the 
capital requirements community banks face for the same expo-
sures. Thus, models under Basel II can be used to increase, but not 
reduce, capital requirements. 

Unfortunately, large banks in Europe and elsewhere are still al-
lowed to effect their own capital requirements. This concerns me 
greatly, for all the reasons that Governor Tarullo has also indi-
cated, and I look forward to discussing that more with the com-
mittee. 

I think we need, as we strengthen capital standards here, to 
make sure that Europe follows suit, and I will be glad to work with 
this committee for as long as I can, which is not much longer, and 
I hope my fellow colleagues will continue this course to maintain 
very strong capital standards in the United States. 

Thank you. 
[The prepared statement of Chairman Bair can be found on page 

59 of the appendix.] 
Chairman BACHUS. Chairman Schapiro? 

STATEMENT OF THE HONORABLE MARY L. SCHAPIRO, 
CHAIRMAN, U.S. SECURITIES AND EXCHANGE COMMISSION 

Ms. SCHAPIRO. Thank you, Chairman Bachus, Ranking Member 
Frank, and members of the committee. I appreciate the opportunity 
to testify today on behalf of the Securities and Exchange Commis-
sion regarding the international implications of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act. 

The Act establishes a host of new reforms that will have implica-
tions for U.S. companies that compete internationally. My written 
testimony discusses a number of these reforms, as well as the 
SEC’s efforts to coordinate with foreign regulators and to limit reg-
ulatory arbitrage. 

I would like to focus in particular on the over-the-counter deriva-
tives marketplace. Today, the OTC derivatives marketplace has a 
global notional value of just over $600 trillion. Yet, OTC deriva-
tives were largely excluded from the financial regulatory frame-
work by the Commodity Futures Modernization Act of 2000. 

Title VII of the Dodd-Frank Act would bring this market under 
the regulatory umbrella requiring that the SEC and CFTC write 
rules relating to, among other priorities, mandatory clearing, the 
operation of execution facilities and data repositories, capital and 
margin requirements, business conduct standards for dealers, and 
greater transparency of transaction information. 

These rules are designed to greatly improve transparency, facili-
tate centralized clearing, enhance regulatory oversight, and reduce 
counterparty risk. By promoting transparency, efficiency, and sta-
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bility, this framework should foster a more nimble and competitive 
market. 

Because this marketplace already exists as a functioning global 
market with limited regulation, international coordination is crit-
ical as we seek to limit opportunities for regulatory arbitrage, 
eliminate competitive disadvantages, and address duplicative and 
conflicting regulations. 

Domestically, the SEC is working closely with the CFTC, the 
Federal Reserve Board, and other Federal prudential regulators to 
coordinate implementation of Title VII, while recognizing relevant 
differences in products, entities, and markets. 

Working closely domestically also bolsters our efforts internation-
ally. The Act specifically requires the SEC, the CFTC, and the pru-
dential regulators to consult and coordinate with foreign regulatory 
authorities on the establishment of consistent international stand-
ards, and we are working closely with international regulators in 
this regard. 

While the United States is the leader in this area, a significant 
international consensus exists around core components of OTC de-
rivatives reform. While progress is being made internationally, 
other nations do lag behind U.S. efforts. 

To address differences in scope and timing, the SEC has been ex-
tremely active in bilateral and multilateral discussions with regu-
lators abroad. We have been engaged with international market 
regulators both bilaterally and through participation in and leader-
ship of various international task forces and working groups to dis-
cuss the full range of issues surrounding the regulation of OTC de-
rivatives. 

Rather than addressing the international implications of Title 
VII of Dodd-Frank piecemeal, we are considering addressing the 
relevant international issues holistically in a single proposal. This 
approach should generate thoughtful and constructive comments 
for us to consider in the application of Title VII to cross-border 
transactions. 

In addition, after proposing all of the key rules under Title VII, 
we intend to consider seeking public comment on a detailed imple-
mentation plan that will permit a rollout of the new security-based 
swap requirements in an efficient manner while minimizing unnec-
essary disruption and cost to the market. 

I also would note that last Friday, the SEC announced that it 
would be taking a series of actions in the coming weeks to clarify 
the requirements that will apply to security-based swap trans-
actions as of July 16th, the effective date of Title VII, and provide 
appropriate temporary relief. 

And yesterday, in the first such action, the SEC provided guid-
ance making clear that many of Title VII’s requirements applicable 
to security-based swaps will not go into effect on July 16th and 
granted temporary relief from compliance with many of the new re-
quirements that would otherwise apply. 

We took this action to avoid market disruption as we work expe-
ditiously to finish rule writing and adopt our rules. 

While derivatives are a key focus of the international efforts of 
the SEC, other policy areas also demand our attention. For exam-
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ple, accounting and financial reporting standards are essential to 
efficient allocation of capital by investors everywhere in the world. 

The SEC is continuing its work on the important issue of wheth-
er to incorporate international accounting standards into the U.S. 
financial reporting regime. Our primary consideration in these ac-
tivities is the best interests of U.S. investors. 

In conclusion, the SEC continues to work closely with regulators 
in the United States and abroad and members of the financial com-
munity and investing public to conduct rulemakings with inter-
national implications in a manner that supports the interests of 
U.S. markets, investors, and firms. 

Thank you for the opportunity to share my thoughts with you. 
And of course, I am happy to respond to questions. 

[The prepared statement of Chairman Schapiro can be found on 
page 146 of the appendix.] 

Chairman BACHUS. Thank you. 
Chairman Gensler? 

STATEMENT OF THE HONORABLE GARY GENSLER, CHAIRMAN, 
COMMODITY FUTURES TRADING COMMISSION (CFTC) 

Mr. GENSLER. Good morning, Chairman Bachus, Ranking Mem-
ber Frank, and members of the committee. I thank you for inviting 
me to today’s hearing on the international context of financial regu-
latory reform. 

I thank Ms. Bair, because this might be the last of five or six 
times we have testified together, and I wish you the best in every-
thing you do. 

It has now been more than 2 years since the financial crisis, 
when both the financial system and, I would say, the financial reg-
ulatory system failed America. So many people throughout the 
world who never had any connection to derivatives or exotic finan-
cial contracts had their lives hurt by the risks taken by financial 
actors. 

All over the world, we still have high unemployment, homes that 
are worth less than their mortgages, and pension funds that have 
not regained the value they had before the crisis. And we still have 
very real uncertainties in our economy. 

And though the crisis had many causes, and I would agree with 
many of the members’ statements on that, it is clear that the 
swaps market did play a central role in the crisis. They added le-
verage to the financial system where more risk could be backed 
with less capital. 

They contributed, particularly through credit default swaps, to 
an asset bubble in the housing market, and I believe also acceler-
ated the financial crisis as we got nearer to it. They contributed to 
a system where large financial institutions were not only thought 
to be too-big-to-fail, but we had a new phrase called ‘‘too-inter-
connected-to-fail.’’ 

The swaps, which do help manage and lower risk for many end 
users, actually concentrated and heightened risk in the economy by 
concentrating it amongst these large financially important firms. 

And as capital and risk knows no geographical boundaries, we 
really need to have international oversight that ensures that these 
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markets, these swaps and derivatives markets, function with integ-
rity, transparency, openness, and competition. 

Transparency, openness, and competition have been found since 
the great reforms of the 1930s to benefit the securities markets and 
the futures markets and to benefit the economy and job growth and 
creation. 

To address the real weaknesses in the swap markets, the Presi-
dent and the G-20 leaders in Pittsburgh in 2009 laid out a frame-
work for regulation of the swaps market. The United States and 
Japan both have passed reform through legislatures and are work-
ing on implementation. The European Council and the European 
Parliament currently are considering their swaps proposal, and 
Asian nations, as well as Canada, are working on their reforms. 

As we work to implement Dodd-Frank, we are actively coordi-
nating with international regulators to promote robust and con-
sistent standards, and the Commission participates in numerous 
international work groups. 

But we are also sharing our work product. At the CFTC, we actu-
ally started last July and August sharing our memos and term 
sheets and draft work products with international regulators both 
in Europe and in Asia. We have found this to be a great benefit, 
because we get comments even before we put some of the proposals 
out, and then, consistent with the Administrative Procedures Act, 
as we put proposals out, we have gotten more comments. 

Specifically, we are coordinating with regard to the scope of the 
derivatives regulation—central clearing, capital, margin, which has 
been raised by many members here, data reporting, business con-
duct standards, and the transparency initiatives, including trading 
on electronic trading platforms. 

Furthermore, a very important feature of the Act was a section 
called 722(d). I have learned so much now. But it states specifically 
that the Act relating to swaps shall not apply to activities outside 
the United States, unless those activities have a direct and signifi-
cant connection with the activities of the commerce here. 

We are developing a plan for the application, as I said, 722(d), 
and expect to receive public input on that plan. And we are work-
ing closely with the SEC on the similar work that they are going 
to be doing there. 

Before I close, I will address the issue related to what occurs on 
July 16th. The Commission, 2 days ago, had a public meeting on 
this matter. First, a substantial portion of Title VII actually only 
becomes effective once we finalize rules. So, a majority of Title VII 
is not effective on July 16th. 

But for the provisions that are not dependent on a final rule— 
they are sort of self-executing—we proposed exemptive relief until 
December 31st of this year. This will provide relief from most of 
title VII. We look forward to hearing public comment on it. To the 
extent that we need to tailor additional relief towards the end of 
the year, we would look for additional relief at that time as we 
move forward. 

Effective reform requires comprehensive international response, 
and yes, consistency, but I thank you and I look forward to your 
questions. 

VerDate Nov 24 2008 17:18 Nov 18, 2011 Jkt 067934 PO 00000 Frm 00024 Fmt 6633 Sfmt 6633 K:\DOCS\67934.TXT TERRIE



21 

[The prepared statement of Chairman Gensler can be found on 
page 96 of the appendix.] 

Chairman BACHUS. Thank you. 
Comptroller Walsh? 

STATEMENT OF THE HONORABLE JOHN WALSH, ACTING 
COMPTROLLER OF THE CURRENCY, OFFICE OF THE COMP-
TROLLER OF THE CURRENCY 

Mr. WALSH. Thank you, Chairman Bachus, Ranking Member 
Frank, and members of the committee. I appreciate this oppor-
tunity to discuss the work that the OCC and the other banking 
agencies have under way to revise bank capital and liquidity re-
quirements, consistent with the Dodd-Frank Act and Basel III. 

This is a complex undertaking, and we believe it is important to 
determine not only how individual requirements of Basel and 
Dodd-Frank will impact U.S. firms and their international competi-
tiveness, but the cumulative impact of the provisions as well. 

The invitation letter raised the issue of an international race to 
the bottom, but I don’t think this is a serious concern when regu-
latory requirements are becoming more stringent around the world. 
The concern, instead, is that standards are being raised both sig-
nificantly and comprehensively, and so much so that we could un-
necessarily restrict financial intermediation and economic perform-
ance. 

At the same time, it is certainly true that if the same high stand-
ards are not adopted by all countries and enforced with the same 
vigor, U.S. institutions could be left at a competitive disadvantage. 
Our challenge, then, is to address the problems that led to the fi-
nancial crisis without undermining the ability of banking institu-
tions to support a strong national economy or placing U.S. institu-
tions at an unfair competitive disadvantage internationally. 

Both the Dodd-Frank Act and Basel III aim to promote a more 
resilient banking sector by imposing stronger capital and liquidity 
standards. They raise the amount of regulatory capital and, just as 
important, the quality of that capital is improved significantly by 
placing much greater reliance on common equity and raising cap-
ital charges on risky asset classes. 

Banks will also be required to hold substantially more liquidity 
in the form of short-term, low-risk assets, and to increase their reli-
ance on more stable long-term debt and core deposits. 

The Basel III standards were designed around the crisis experi-
ence of the largest internationally active U.S. banks. So while the 
OCC has also supported a capital surcharge of common equity for 
a small number of the very largest banks, that add-on should be 
modest, given where capital requirements have already moved. 

This is not to argue that surcharges should not be higher in 
countries where large institutions represent a greater risk to the 
national economy, particularly where the assets of the largest 
banks exceed national GDP, like Switzerland or the U.K. The 
United States, on the other hand, has imposed statutory caps on 
the size of our largest firms, and even the largest firms are only 
a fraction of GDP. 

While 27 countries reached general agreement on the policies 
and standards outlined in Basel III, the details of its implementa-
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tion will likely vary from country to country. U.S. implementation 
is likely to be more complex and impose additional constraints than 
in other countries, owing to its interaction with Dodd-Frank. 

For example, the Collins Amendment set the floor on capital 
based upon current Basel I standards, a dual capital calculation 
that non-U.S. banks will not face. And with the simpler Basel I 
framework still used to determine capital, large U.S. banks will 
have far less incentive to rigorously pursue the complex and costly 
task of implementing the Basel II framework. 

The Dodd-Frank Act’s prohibition against the use of credit rat-
ings also will impede our efforts to achieve international consist-
ency in the implementation of Basel III since Basel III, the Basel 
II framework upon which it is built, and Basel I for that matter 
make use of internal ratings in several areas, including 
securitizations, assessment of counterparty credit risk, and trading 
book positions. 

Given capital already raised by large banks, a return to profit-
ability and the extended phase-in period for the higher capital 
standards of Basel III, U.S. banks should be able to transition to 
the 7 percent standard without causing undue stress on the eco-
nomic recovery. 

However, I am concerned with how much further we can turn up 
the dial without negative effects on lending capacity. A very real 
risk is that lending will fall, will become more expensive, and will 
again move from the regulated banking sector into the less regu-
lated shadow banking sector. Certainly, a lesson of the financial 
crisis is that risk can migrate to and accumulate in the unregu-
lated shadow sector with undesirable consequences. 

The fact that so many Dodd-Frank and Basel III reforms are oc-
curring at once, with combined effects we cannot measure, is cause 
for caution. Before contemplating substantial further increases to 
capital and finalizing liquidity requirements, we need to take ac-
count of all the reforms being introduced, to increase the ability of 
the financial system to absorb losses, and to reduce the probability 
and potential impact of the failure of large institutions. 

The goal of all these changes is to improve the system’s resil-
ience, but taken too far, we may limit the availability of credit that 
is needed to support economic growth. 

Thank you, and I welcome your questions. 
[The prepared statement of Acting Comptroller Walsh can be 

found on page 203 of the appendix.] 
Chairman BACHUS. Thank you. 
I think we all agree that banks should be sufficiently capitalized, 

particularly all the banks, but our global SIFIs, because we want 
to avoid bailouts. We want to avoid taxpayer funding and the shock 
that it does to the economy. And I think the same is true about 
overleveraging and borrowing overnight, which some of our invest-
ment banks were doing. 

Having said that, I think Comptroller Walsh has an important 
point. As we raise capital, and I know, Governor Tarullo, you actu-
ally had talked about 700 basis points on some of our SIFIs, how 
does that affect our lending? And do you think that will have any 
negative effect on our economy? 

Mr. TARULLO. Mr. Chairman, let me say a couple of things here. 
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First, it is important to understand that the rationale for a sur-
charge on systemically important institutions— 

Chairman BACHUS. Yes, that is what we are talking about, the 
surcharge. 

Mr. TARULLO. Right. It complements the rationale for Basel III, 
which is essentially a micro-prudential or firm-by-firm analysis. So 
for the Basel III capital standards, we will look at each firm and, 
basically on the basis of its balance sheet and its balance sheet 
alone, say what is the riskiness of the various assets on your bal-
ance sheet and relevant off-balance sheet assets. 

It doesn’t take into account the correlation of risk among firms 
that hold similar assets. In a financial crisis, what happens, of 
course, is that those assets, particularly traded assets, are the ones 
that come under the most stress, the ones for which the market is 
most imploding. And that is why these systemic effects that we saw 
in 2008 are of such concern to us. 

So the motivation for the surcharge is one that takes into ac-
count the size, interconnectedness, and associated systemic con-
sequences of the failure of such an institution. That is the first 
point. 

Second point: There has been a fair amount of attention to the 
numbers I cited in that speech I gave about a week-and-a-half ago. 
What I said in that speech is that when analysts here and abroad 
have applied some analyses or some modes of analysis as to how 
much the surcharge should be in order to try to contain that sys-
temic risk, there is a range that everybody comes up with, within 
which you have to make a certain set of assumptions. 

And that range, which I indicated was some variant on a certain 
number of percentage points as high as maybe 7 percentage points 
above Basil III, is just what different studies have produced. That 
is not to say that this is the amount that gets eventually adopted. 

There are reasons to calibrate any such range. You have to 
choose a number somewhere, and that is what is going on right 
now in the international process, and domestically it is what will 
go on when the Federal Reserve does its rulemaking on the en-
hanced prudential standards. 

So I absolutely agree, Mr. Chairman, that you have to take into 
account the cost for the firms and the benefits to the firms, and we 
have done a cost analysis. We have used the analytic tools we have 
available to us. But what is important is not to lose sight of the 
cost of not acting here. 

Chairman BACHUS. I understand. Yes, and I understand there is 
a cost to not acting, but if you—for instance, Comptroller Walsh is 
concerned, as I am, and I know that Chairman Bair takes a dif-
ferent approach, but under Basel III, I think it is called the ad-
vanced approach to risk management, other countries will be using 
this approach to sort of refine their approach, and the Collins 
amendment takes that off the table for us. 

I would ask Under Secretary Brainard, are you concerned about 
that? Are you concerned about that, Governor Tarullo? 

Mr. TARULLO. Sir, as you probably know, my concerns about the 
implementation of Basel II pre-dated my arrival at the Federal Re-
serve. That related to a lot of the academic work I was doing before 
I came to the Fed. 
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And yes, I am concerned. I am particularly concerned about the 
way it has been implemented. One would think that if you put a 
procyclical capital regime into place in the middle of the biggest re-
cession since the 1930s, that capital requirements ought to go up. 
But they didn’t, and that is why I think it is important to make 
the kind of proposals on compliance that I made in my testimony. 

Chairman BACHUS. Under Secretary? 
Ms. BRAINARD. I think it is very important as we are looking at 

this SIFI surcharge. Because these institutions are competing 
internationally, it is absolutely critical that whatever is agreed is 
comparable across countries and mandatory in every jurisdiction. 

And that is why we have put such an emphasis on having com-
mon equity, which is, of course, the strongest, most loss-absorbing 
kind of capital. We would like to see an international agreement 
that has common equity and where it gives very little discretion to 
supervisors. 

The other thing that I think is important just on the issue that 
you raise, risk-rated assets and how they are assessed, I think our 
institutions are concerned and we share those concerns. And that 
is why, as I said earlier, and as Governor Tarullo said, we are try-
ing to put in place monitoring mechanisms for the first time so that 
we will be able to have some visibility into how supervisors are ac-
tually assessing risk weights. 

The simple leverage ratio that was agreed to in Basel III will be 
helpful. It doesn’t go as far as the Collins amendment, but it is an-
other way of trying to create a floor. 

Chairman BACHUS. Thank you. And I think we are all concerned 
about rules that are on the books that aren’t enforced by some of 
these other countries. 

Ms. BAIR. Mr. Chairman, if I could just add, I think I want to 
reiterate what Governor Tarullo indicated, that these Advanced 
Approaches have not worked. They allowed European banks imple-
menting them to significantly reduce their capital levels. They were 
overleveraged going into this crisis. 

And then, as the recession hit, when you expect the capital levels 
to go up because the probability of default on loans is going up in 
a recession, capital kept going down. 

Capital is still going down. There is a recent Barclay’s report 
which we are happy to share with you. Investors have no con-
fidence in the Advanced Approaches. It is a very large issue, but 
all the effort in the Basel Committee is to try to put more objective 
constraints on the ability of these individual banks to essentially 
set their own capital standards. 

The United States is very strongly pushing that. I think that is 
the direction to go. 

I must say, in terms of easing regulatory burden on large institu-
tions, given the tremendous flaws in the Advanced Approaches, it 
is very expensive to implement. I would just get rid of it. It is 
harmful, and it is not helpful. And I think we can improve the cur-
rent Basel I standard. But if we are going to try to decrease compli-
ance costs, I think one way to do that would be to just get rid of 
the Advanced Approaches altogether. 

Chairman BACHUS. Thank you. 
Mr. Frank? 
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Mr. FRANK. I want to begin by joining my colleague, Ms. Waters, 
in saying good-bye to Sheila Bair. I will say that my working rela-
tionship with Chairman Bair has been an extraordinarily beneficial 
one for me, and I just wanted to make a prediction now to Chair-
man Bair that she will be missed, even by people who don’t know 
that now. But I think that her tenure will stand out as an extraor-
dinary example of the right kind of public service. 

I am not sure I will be able to get back. I would like to give cred-
it where it is due. Mr. Zubrow, from JPMorgan Chase, I just want 
to read a little bit from what he says, because we tend in hearings, 
obviously, to focus on differences. But we ought to understand the 
commonality that we come from. 

On page 3, he has a quick—recent initiatives designed to reduce 
risk taken by U.S. financial firms. And it is Federal Reserve super-
vision, off-balance sheet activity being reduced, margins reporting 
and supervision of derivatives, centrally clearing derivatives, risk 
retention, prohibition on proprietary trading. 

Here is what he says, ‘‘As a result of these post-financial crisis 
changes, Lehman Brothers would have been subject to the same 
Federal Reserve capital and prudential supervision as JPMorgan 
Chase, including extremely high capital charges for collateralized 
debt obligations and other exotic securities. 

‘‘AIG would have been required to register as a major swap par-
ticipant, report on its positions and subject itself to Federal super-
vision. 

‘‘Countrywide and Washington Mutual would have been subject 
to the same mortgage underwriting standards as national banks 
and would have been either significantly limited in making 
subprime loans or required to retain the risk of these mortgages. 

‘‘And the FSOC and the Office of Financial Research would have 
been gathering data. These are important changes.’’ 

I appreciate this acknowledgement. Those are all things that are 
in this bill and, as he notes, would have substantially lessened the 
likelihood of those institutions that were major failures and, as he 
notes, apply all of the restrictions in the banking system to the un-
regulated. This is where the shadow bank system came in. 

He also then, on page 5, talks about what we did in terms of res-
olution of large institutions, which I continue to believe should be 
called dissolution. That is a euphemism too far. 

And what he says in summary of the listing of these is, ‘‘The 
United States is ahead of the rest of the world. The FDIC’s new 
authorities are already in place. Most countries have no plans for 
orderly resolution. Some have prospectively acknowledged that 
their banks should be bailed out at taxpayer expense, should a cri-
sis occur. 

‘‘The U.S. is doing the hard work to make orderly resolution of 
large financial institutions a viable option. And JPMorgan Chase 
and other banks are devoting extraordinary resources to this 
unheralded project.’’ 

It is very clear from the context that this is not a case where he 
is complaining that America is different from the rest of the world. 
It is a case where he is boasting that together with the financial 
institutions, with Congress and the regulatory agencies, we are 
ahead of the rest of the world. 
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And on page 6, he has a heading, ‘‘Further Insulation for Tax-
payers.’’ And Mr. Zubrow says, ‘‘Aside from decreasing the risk of 
trouble at large financial institutions, Dodd-Frank also reduces the 
risk that a large institution’s failure would impose costs on tax-
payers.’’ 

So, Mr. Zubrow, I thank you for that. And we have some dif-
ferences, but I think we ought to be clear where they are. 

Mr. Tarullo, one point, because it goes on too-big-to-fail. On the 
imposition of a capital charge, I noticed that one of the contributory 
factors you said could be considered would be an increase in the 
capital charge to offset the perceived advantage of being too-big-to- 
fail. 

I differ with that, because I do not think we ought to be rein-
forcing it. Rather than charge people for what I believe is an in-
creasingly inaccurate perception—even Moody’s, my own view is on 
the rating agencies, when Moody’s finally gets it, it has to be pretty 
clear-cut—what we have now, I think, is an increasing recognition 
that is not the case. And I think that is one area where, and I un-
derstand that we don’t want to charge banks excessively. 

I would hope you would reconsider that. It does not seem to me— 
and rather than charge the bank for inaccurate perception, let us 
all make sure that we dissolve the inaccurate perception. And I 
would hope that would drop out. 

Finally, to Mr. Gensler, there have been concerns about margin 
requirements on sovereign wealth funds. Margin requirements, my 
New York colleagues have noted, when the non-U.S. subsidiary of 
a U.S. bank is dealing with a non-U.S. entity, that there could be 
a margin requirement. 

My own view is that is a very legitimate area of competitive ad-
vantage. Do you, under the statute, have the authority to take that 
into account? And can you and your fellow Commissioners adjust 
with regard to margins so that in those very particular cases where 
there would be an international setting, a competitive disadvan-
tage, make it go away? 

Mr. GENSLER. We are working along with the prudential regu-
lators, because they actually have authority under Dodd-Frank to 
set the margins for the banks. We just have the non-banks. But we 
are, along with the SEC, initiating dialogues with international col-
leagues to try to get— 

Mr. FRANK. But do you have the existing statutory authority col-
lectively to adjust, if it looks like there might be a problem? 

Mr. GENSLER. I think that we have the existing authority. It has 
to be based upon rational reasons, along with how the Administra-
tive Procedure Act has us do it. Yes. 

Mr. FRANK. I understand. I am assuming rationality, but you do 
have sufficient statutory authority to deal with those specific situa-
tions that we are talking about? 

Mr. GENSLER. Along with other regulators who actually have the 
auuthority, because we are not— 

Mr. FRANK. I appreciate that. Let me then ask you—may I have 
just 30 seconds—do the other regulators who would have that au-
thority concur that in those very specific situations where we were 
talking about a competitive disadvantage, the authority would be 
there to take that into account? 
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Mr. Tarullo? 
Mr. TARULLO. Generally, I think that is true. 
Mr. FRANK. Ms. Bair? 
Ms. BAIR. Yes, we have the authority. 
Mr. FRANK. Thank you. 
Thank you, Mr. Chairman. 
Oh, I am sorry. Mr. Walsh? 
Mr. WALSH. Yes. 
And you agree also? 
Okay. Waving doesn’t quite make it into the record. 
Mr. WALSH. I didn’t know you wanted to hear, but, yes, abso-

lutely. 
Mr. FRANK. That I wanted to hear. I don’t always want to hear, 

but that I wanted to hear. 
Chairman BACHUS. Thank you. 
Was JPMorgan Chase’s testimony inside a Valentine card? 
Mr. FRANK. Yes, but there was no box of candy with it, so I didn’t 

have to report it to the Ethics Committee. 
Chairman BACHUS. Mr. Hensarling? 
Mr. HENSARLING. Thank you, Mr. Chairman. 
Certainly, there is wide agreement that capital and liquidity 

standards were most inadequate going into the financial panic of 
2008, and clearly there is a convergence of opinion they must be 
raised. 

But I think the question, particularly in this hearing, that has 
to be addressed, is what is the cumulative impact of raising those 
capital standards under Basel III? What will be the impact of the 
extra capital standards to be assessed against the SIFI institutions 
just imposed in the 2,000-plus pages of Dodd-Frank? 

I am uncertain that we know the answer to that question. I have 
heard many testify that we must have stability in our capital mar-
kets. I agree that stability is a good thing. But we have had sta-
bility in our employment markets for almost 21⁄2 years. Unemploy-
ment has stabilized at roughly 9 percent. So stability as a macro-
economic virtue may be somewhat overrated. 

And, clearly, I think we have to look at the balance, again, of 
what ultimately will be the impact of this extra stability on our job 
creation. 

Secretary Brainard, you confused me with one part of your testi-
mony, and perhaps I am going to give you an opportunity to ex-
plain it. 

What I thought I heard you say is that it was critical that the 
United States essentially be the first mover in regulatory reform. 
But at the same time, I believe I heard you and almost every other 
panelist talk about their fears of essentially a race to the bottom 
in what we know as regulatory arbitrage. 

So I am having a little trouble understanding why it is mission- 
critical to move first and why we should not move concurrently. I 
cannot reconcile the two. Did I misunderstand part of your testi-
mony? 

Ms. BRAINARD. Let me just address both points that you raised. 
First on all, on the capital standards, there was a great deal of 

consideration in the development of the Basel III capital standards 
to the macroeconomic impacts of those capital standards. 
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Our regulators did a lot of impacts here on the United States, 
and it was also done internationally. There was a broad agree-
ment—I have seen the analysis—that the transition timelines, 
which are quite generous in the Basel III framework, give our in-
stitutions plenty of time to earn their way to meeting those capital 
standards without having any adverse impact. 

And so, I don’t think we are actually choosing between stability 
and growth. In fact, I think the real point here is that we will have 
much healthier growth if, in fact, we put in place a safe and sound 
financial system. 

With regard to the advantages— 
Mr. HENSARLING. Let me interrupt here, if I could. Chairman 

Bernanke, I guess about 10 days ago, spoke before the Inter-
national Monetary Policy Conference in Atlanta. When asked about 
the cumulative impact of Basel III, Dodd-Frank, SIFI charges, he 
said, ‘‘Has anybody done a comprehensive analysis of the impact on 
credit? I can’t pretend that anybody really has. It is just too com-
plicated.’’ 

So I think what I am hearing from you, Secretary, is that you 
may know something that the Chairman doesn’t. 

Ms. BRAINARD. With regard to the capital standards in par-
ticular, within Basel III— 

Mr. HENSARLING. So you are looking solely to the capital stand-
ards? 

Ms. BRAINARD. Yes, there has been quite a bit of analysis of that. 
Secondly, with regard to moving first, really, I think, we have a 
choice, and we have chosen as a nation to put in place very strong 
standards and then to work internationally to get other countries 
to agree on those standards. 

Mr. HENSARLING. But what assurance for convergence— 
Ms. BRAINARD. But in terms of implementation, we actually 

agree— 
Mr. HENSARLING. If I could, Madam Secretary, what assures the 

convergence of these standards? Many of you have come before this 
committee to say that Basel II had disparate interpretations, dis-
parity of compliance. And that was with Basel II. What assurance 
is there that there is going to be this uniformity of compliance and 
timing? What is the mechanism? 

Ms. BRAINARD. What we have done is, first of all, we have gotten 
agreement in the G-20 and the FSB and the Basel Committee 
around the same standards, the same set of reforms, the same 
principles in all of the three areas that were under discussion 
today. 

Second, there are implementation deadlines for most of those 
areas. And third, there are processes put in place that permit su-
pervisors to have peer review and to hold other jurisdictions to ac-
count for those implementation deadlines. 

Mr. HENSARLING. I just would say, in the remaining time I do 
not have, that Michael Barnier has said, ‘‘Europe is not going to 
be under American supervision.’’ And they seem to be on a dif-
ferent timeline. 

I am out of time. I will— 
Chairman BACHUS. Thank you. 
Ms. Waters? 
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Ms. WATERS. Thank you very much, Mr. Chairman. 
I would like to engage the Honorable Sheila Bair. 
Chairman Bair, as you know, so many bad practices and a con-

siderable amount of fraud has proliferated throughout the mort-
gage servicing industry in the years following the financial crisis. 
And to be honest, I think the response of regulators could have 
been much quicker and stronger. 

For example, I was dissatisfied with the Federal interagency 
foreclosure review released by regulators in April. And since you 
have been leading the charge for sustainable loan modifications, I 
think the FDIC was likewise disappointed. 

Let me read from the FDIC’s press release: ‘‘The interagency re-
view was limited to the management of foreclosure practices and 
procedures and was not by its nature a full-scope review of the loan 
modification or other loss mitigation efforts of these servicers. A 
thorough regulatory review of loss mitigation efforts is needed to 
ensure processes are sufficiently robust to prevent wrongful fore-
closure actions and to ensure servicers have identified the extent 
to which individual homeowners have been harmed.’’ 

So, first, it seems you believe that another regulatory review is 
needed. Is that what we need to deal with this, Chairman Bair? 

Ms. BAIR. I just wanted to make sure it was clear what the scope 
of the review was. I don’t think there was disagreement among any 
of the regulators in describing the scope. 

Right now, pursuant to the consent orders that are being dis-
cussed, there needs to be a look-back. These major servicers need 
to do a thorough review of servicing errors retroactively, and iden-
tify harmed borrowers and provide appropriate redress for that, as 
well as some type of complaint process. 

We are in discussions with our fellow regulators on that right 
now. I would defer to Mr. Walsh, who is the lead regulator for most 
of the servicers and has been playing a key role in this. 

But I do think it is important for the public to explain what was 
and was not covered. This is also being coordinated with the Jus-
tice Department and the State AGs on the law enforcement end. 
There is some hope that this can all be packaged together so that 
there is one set of standards for both the prospective reforms, to 
make sure we don’t have these errors going forward, as well as the 
look-back to make sure that borrowers who were harmed receive 
appropriate redress. 

Ms. WATERS. So this recommendation about letting the servicers 
hire outside consultants to investigate them is of concern to, I sup-
pose, many of us. Do you believe that outside consultants can do 
the job that is needed to be done, instead of a regulatory review? 

Ms. BAIR. There needs to be a robust validation process. So, yes, 
we would like to see an interagency examination team reviewing 
sizable samples of the reviews that the independent consultants 
are doing to validate the work. 

I think everybody is operating in good faith here, but an extra 
set of eyes, given the importance of this project, would be helpful. 

Ms. WATERS. Mr. Walsh, you testified to the Senate Banking 
Committee in March that only a small number of wrongful fore-
closures took place. Do you still think that? And if the Federal 
interagency review was limited, how would we know that? 
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Mr. WALSH. I think the key there will be the look-back that 
Chairman Bair was referring to. The sampling that was done in 
those exams was to establish whether there were sufficient grounds 
to determine that the servicers had failed in significant ways and 
that remedial actions, cease-and-desist orders, remediation plans, 
were needed. 

And the result of that sampling was to determine that was in-
deed the case. Now, having done that, we have enforcement orders 
in place that will require significant follow-up, both implementa-
tion plans and also, again, this look-back process that Chairman 
Bair referred to and that we are working on, on an interagency 
basis. 

And that will establish the wider scope of problems, if there are 
more substantial problems. The reference was only made to the 
sample. 

Ms. WATERS. In that review, how could it be determined if a fore-
closure was improper, if the review didn’t look at how servicer soft-
ware applied to borrower payments or to look to see if the fees 
servicers charged borrowers were proper or otherwise verify that 
servicer records were in fact correct? 

None of that was looked at in the review. Is that right? 
Mr. WALSH. Certain of those elements were looked at. Fees and 

other things were checked, but the task will now be to look at those 
things in the context of this look-back review, where you will drill 
down deeper. 

Ms. WATERS. Thank you, Mr. Chairman, and I yield back. 
Chairman BACHUS. Mr. Royce? 
Mr. ROYCE. Thank you, Mr. Chairman. 
I wanted to ask Chairman Bair and Mr. Tarullo on a point here, 

and it goes to Tom Hoenig, the president of the Kansas City Fed’s, 
commentary on this very thing you are struggling with, and that 
is, as he says, ‘‘The funding advantages the too-big-to-fail organiza-
tions have over others amounted to $250 billion for the 28 largest 
banks in 2009.’’ 

‘‘At the Federal Reserve Bank of Kansas City,’’ he says, ‘‘we esti-
mate the ratings and funding advantage for the five largest U.S. 
banking organizations during the crisis, and in 2009, these organi-
zations had senior long-term bank debt that was rated four notches 
higher on average than it would have been based on just the actual 
condition of the banks, with one bank given an eight-notch upgrade 
for being too-big-to-fail. Looking at the yield curve, this four-notch 
advantage translates into 160 basis point savings for debt, with 2 
years to maturity and over 360 basis points for 7 years to matu-
rity.’’ 

This is huge. And it has a highly distorting influence on the mar-
ket. 

I also notice, Mr. Tarullo, you argue, ‘‘An ancillary rationale is 
that additional capital requirements could help offset any funding 
advantage derived from the perceived status of such institutions as 
too-big-to-fail.’’ 

We had a hearing yesterday regarding too-big-to-fail. And I think 
some very well-meaning people believe that the problem is solved 
by this new Orderly Liquidation Authority. 
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And, of course, according to their logic, because of the new au-
thority, the institutions will not be perceived as being bailed out, 
and the rating agencies will downgrade those institutions, which is 
going to lead to higher borrowing costs, thus eliminating that sta-
tus. 

But I don’t believe many of the Fed Governors believe this, and 
I don’t believe many in the market believe it. 

I will start with you, Chairman Bair, and ask you for your per-
ception on this, and how do you believe the Orderly Liquidation 
Authority impacts the size and scope of this global surcharge in the 
future and this global systemically important financial institution 
surcharge? 

Ms. BAIR. I would say too-big-to-fail was a problem pre-crisis. 
There were bump-ups there. The problem is that the bailouts rein-
force the perception, and so we have seen widening disparities in 
funding costs between small and large institutions. 

We are making progress already. Moody’s has announced that for 
a number of banks on negative watch for downgrade, they are ac-
tively considering removing the bump-up. 

Mr. ROYCE. You said they may— 
Ms. BAIR. They may; that is right. As we have described before, 

the FDIC and the Fed, through implementation of the living will 
requirement, and thus through our liquidation authority, has a 
case to make and will make that. Yes, this can work, it will work, 
and bailouts will be a thing of the past. 

Too-big-to-fail was well-ingrained into market thinking pre-crisis. 
It has been with us for too long. It is going to take some time to 
get rid of it. But I do think Title II and Title I give us the authori-
ties to take the steps to get rid of it over time. It is going to take 
some time, but I do believe that. 

Also, I don’t see any alternative. 
Mr. ROYCE. But let me then go to Mr. Tarullo for his thoughts. 
Mr. TARULLO. Mr. Royce, as Sheila—I will say Chairman Bair for 

the next 22 days, every time I address her—I think Chairman Bair 
has already made the point that it is not an off/on switch. That is, 
we have the orderly resolution authority in place now, which the 
FDIC is implementing. 

As I have suggested, the capital standards are a complement to 
the orderly resolution authority. And in order to get to market dis-
cipline, I think, actually, both of these things are going to change. 

If you think about it, if you end up in a situation in which 
counterparties truly believe that there is not going to be a bailout 
forthcoming, those who advance credit to very large organizations 
are going to demand higher levels of capital than existed in the 
past. 

So I have regarded the resolution authority and the SIFI capital 
surcharge as complementary, self-reinforcing mechanisms which 
can move us along the road to what I think everybody on the com-
mittee and everybody on this panel agrees should be the end, 
which is eliminating any too-big-to-fail reality or perception. 

Mr. ROYCE. I agree that should be our end goal. And the one con-
cern I have is the way in which the legislation was written. I am 
afraid, in some ways, we may have reinforced it. 
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And I say that because counterparties—you can see it right now 
in the market. Clearly, at the moment, things have not changed, 
in terms of the way too-big-to-fail is being perceived, and you see 
it by the basis point spread in the market. 

But my time has expired, and thank you. 
Chairman BACHUS. We will take one more on each side, and 

then, when we come back, we will start with the other members 
who haven’t— 

Mr. FRANK. Right. Yes, Mr. Chairman, I think we both agreed on 
that. For our members, when we return, it may be a different 
panel, but we will start the questioning with the—those of us who 
have already asked will not go again. We will start with those who 
haven’t asked. 

Chairman BACHUS. And after one witness on each side here, we 
will discharge this panel, so you can look forward to lunch off the 
Hill. 

Mrs. Maloney? 
Mrs. MALONEY. Thank you. 
I would like to ask all the panelists about the capital require-

ments and whether or not they will have a disadvantage on Amer-
ican firms. 

Specifically, I would like to start with Chairwoman Bair. Section 
165 of the Wall Street Reform Act requires the Fed to impose 
heightened capital requirements on the most complex U.S. banking 
entities. In your opinion, should any SIFI charge adopted under 
Basel III satisfy that requirement? Or should American banks be 
subject to a surcharge in addition to what is required under Basel 
III? 

Ms. BAIR. I would defer to Governor Tarullo because the Fed 
does have the authority, but I believe he has said that the Fed is 
going to be taking this up with Basel III. At least for capital, we 
have all made a very, very conscientious effort to make sure that 
the standards are harmonized internationally. 

Mrs. MALONEY. And, Governor? 
Ms. BAIR. I am sorry—the SIFI surcharge would be on top of 

Basel III. Yes. I thought your question was whether the Fed would 
have something in addition to Basel III. 

Mrs. MALONEY. No, the SIFI charge. 
Ms. BAIR. Whatever the SIFI charge is that the Basel Committee 

and the Group of Governors and Heads of Supervision agrees to 
will be what the Fed implements here. Is that correct? Yes. 

Mrs. MALONEY. So in other words—maybe the Fed should an-
swer. 

Ms. BAIR. Yes, the Fed. 
Mrs. MALONEY. The Fed should answer. In other words, are you 

going to put an additional charge? Wouldn’t that be a disadvantage 
for our banks? 

Mr. TARULLO. It would, Mrs. Maloney, it would be an additional 
charge on top of the Basel III standards. But as Chairman Bair 
just noted, it is one that we are working on in the Basel Committee 
to get agreement on internationally so that comparable institutions 
in all the major financial markets would have a comparable sur-
charge. 
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Mrs. MALONEY. That is definitely a good goal. Otherwise, I feel 
that we would be disadvantaged. 

May I ask you and the other panelists whether you believe that 
there is a risk of regulatory arbitrage with the requirements that 
we have in our country? And whether there is any risk that U.S. 
markets and our financial institutions could be placed at a competi-
tive disadvantage? 

Mr. TARULLO. Shall I start? 
Mrs. MALONEY. Yes. 
Mr. TARULLO. Yes, there is always a risk of that. And I think you 

have heard from several of us and a number of your colleagues on 
both sides of the aisle that in the derivatives and margin areas in 
particular, I think a number of us are concerned about that, which 
is why there is a need to accelerate work to get basic convergence 
on that proposition. 

Mrs. MALONEY. Would anyone else like to comment? Mr. Gensler, 
since derivatives is your area, could you comment on competitive-
ness, whether or not we will be at a disadvantage— 

Mr. GENSLER. It is a concern shared with every regulator and 
even Treasury here, but I think that there is always that challenge. 
It was one of the reasons why I think this nation didn’t regulate 
this market. It was one of the five or six key assumptions before 
the crisis, well, the markets will just go overseas. 

I do think there is international coordination on and good con-
sensus on central clearing, on capital, because that is part of Basel 
III. I think we are going to work together on the margining ap-
proach. I think there is good consensus on risk mitigation tech-
niques. There is, frankly, a greater challenge on some of the trans-
parency initiatives. 

We have swap execution facilities. Europe is looking at some-
thing called OTFs, but those OTFs might be a little different than 
what we are doing here on swap execution facilities. 

Mrs. MALONEY. And Chairman Schapiro? 
Ms. SCHAPIRO. Thank you. I would just add, I agree there is, of 

course, always a risk of regulatory arbitrage, but there are also 
very significant incentives among the G-20, among the Financial 
Stability Board members who have put forward the recommenda-
tions to implement the G-20 commitments, about what needs to be 
done in the OTC derivatives space. 

And while we have a lot of consensus around a lot of issues, 
there are a few, as Chairman Gensler notes—trading platforms and 
transparency regimes I would speak to in particular—where we are 
not exactly in the same place. That is why it is so important for 
us to continue to push, to lead task forces and working groups of 
international regulators, and to persuade others to come to very 
consistent requirements along with the United States. 

Mrs. MALONEY. And Mr. Walsh? 
Mr. WALSH. I guess I would just add to what the others have 

said, that commitments have been made to achieve consistency. 
And if we succeed in achieving consistency in the derivatives area 
and the capital area, and, as Governor Tarullo pointed out, if peo-
ple actually deliver on those commitments in comparable ways, 
then there should not be an arbitrage or a race-to-the-bottom prob-
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lem. But of course, it is challenging to do that in an international 
context and we will have to work at that. 

We also have to be careful here at home that as we integrate 
some of the Dodd-Frank requirements specific to us and the inter-
national commitments, that it works well also. 

Mrs. MALONEY. My time has expired. Thank you very much. 
Chairman BACHUS. Thank you. 
Mrs. Biggert? 
Mrs. BIGGERT. Thank you, Mr. Chairman. 
I would note that there is not a representative of the insurance 

industry on this panel. So I will ask Ms. Brainard, do you know 
when the President plans to finally nominate an independent in-
surance expert who will have a vote on FSOC? 

Ms. BRAINARD. In fact, we have our new Director of the Federal 
Insurance Office, Michael McRaith, in place; I think it has been 3 
days. 

Mrs. BIGGERT. You have him, but you don’t have the insurance 
expert who has the vote on FSOC, as you all do. 

Ms. BRAINARD. I don’t have the answer for you on the timing on 
that, but I will get that for you. 

Mrs. BIGGERT. All right. Then, critical to the U.S. competitive-
ness is the FIO person, and I am glad, and he also—I happen to 
be from Illinois, so I am very happy that he is there—but so he will 
proceed right away—3 days he has been there now? 

Ms. BRAINARD. That is right, and I can get you the information 
on the expert as well. 

Mrs. BIGGERT. Okay. Because certainly with what is happening 
in USTR on the trade agreements, it is important that he be there. 

And then to all of you, since all of you represent Federal agencies 
that are a part of FSOC, can someone explain their understanding 
of how FSOC’s proposed rules could impact insurance businesses, 
which are regulated by the States? We have no insurance person 
to really let us know. 

Ms. Brainard? 
Ms. BRAINARD. I think, first of all, the insurance commissioners 

from the States will be represented on FSOC, and as they go 
through the designations process, will be part of that process. 

The other thing that we are working hard on just because this 
hearing is very focused on achieving international consistency, is 
that we already have a representative, the NAIC, on the inter-
national body, the IAIS. And we are looking forward to having FIO 
represented there as well. 

Mrs. BIGGERT. Okay. So your resources and staffs are devoted to 
ensuring that the FSOC rules when they are finalized, that taking 
into consideration the uniqueness of the insurance and— 

Ms. BRAINARD. Absolutely. I think given the importance of the 
State insurance commissioners, that FSOC will proceed in a way 
that takes into account the unique nature of this market and the 
way that it is regulated in the United States. 

Mrs. BIGGERT. So looking at the Volcker Rule, which several of 
you have addressed here, would insurance businesses be allowed to 
continue to invest in private equity? 

Ms. BRAINARD. I cannot speak to how the Volcker Rule will be 
applied. As you know, that process is yet to come, and in particular 
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how it will applied, but that is something that is still under consid-
eration. 

Mrs. BIGGERT. Mr. Tarullo? 
Mr. TARULLO. The key issue, though, with the Volcker Rule is 

whether or not the depository institution is engaged in the activity 
and then whether any insured institution that is affiliated with 
that entity engaged in the activity. If an insurance company is 
itself not the owner of a depository institution, then it is not going 
to be covered. 

Mrs. BIGGERT. Okay. 
Chairman Schapiro, would you agree with that? 
Ms. SCHAPIRO. Yes, I would. The Volcker Rule applies to banking 

entities, and so it would depend upon the structure of a particular 
insurance company. 

Mrs. BIGGERT. Okay. And I would note that before the August re-
cess, the Subcommittee on Insurance, Housing and Community Op-
portunity will hold an insurance oversight hearing to further exam-
ine these related insurance issues. And I hope that by then we 
have a representative on FSOC, which would be helpful. 

With that, I yield back. 
Chairman BACHUS. Thank you. 
And Under Secretary Brainard, that is something I think many 

of our members are concerned about, that that position is filled. 
And I know that the Administration has put some ethical consider-
ations out, but one of them was that they had not been involved 
in insurance operations, which sort of rules out a lot of people with 
experience. 

At this time, the first panel is discharged. We appreciate your 
testimony. And the fact that the hearing was not a long hearing 
doesn’t mean that—we have your testimony, which will be of great 
value to us. And we look forward to working with you in the com-
ing months as we try to implement Dodd-Frank. 

Thank you. 
The committee stands in recess until votes are over. 
[recess] 
Chairman BACHUS. I want to welcome our panelists. The hearing 

will come to order. 
Our second panel is made up of: Mr. Stephen O’Connor, man-

aging director of Morgan Stanley, and chairman of the Inter-
national Swaps and Derivatives Association, testifying on behalf of 
the International Swaps and Derivatives Association; Mr. Tim 
Ryan, president and CEO of the Securities Industry and Financial 
Markets Association, SIFMA, and we welcome you, Mr. Ryan; Pro-
fessor Hal Scott, Nomura professor and director of the Program on 
International Financial Systems at Harvard Law School; Mr. Barry 
Zubrow, executive vice president and chief risk officer of JPMorgan 
Chase; and Mr. Damon Silvers, associate general counsel of the 
AFL-CIO. 

So, Mr. O’Connor, we will start with you. 
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STATEMENT OF STEPHEN O’CONNOR, MANAGING DIRECTOR, 
MORGAN STANLEY, AND CHAIRMAN, INTERNATIONAL 
SWAPS AND DERIVATIVES ASSOCIATION, ON BEHALF OF 
THE INTERNATIONAL SWAPS AND DERIVATIVES ASSOCIA-
TION (ISDA) 
Mr. O’CONNOR. Thank you, Chairman Bachus, Ranking Member 

Frank, and members of the committee, for the opportunity to tes-
tify today. 

I would like to begin by making five key points. 
First, ISDA represents more than 800 members from 56 coun-

tries. Our broad membership includes corporations, asset man-
agers, governments, supranational entities, exchanges, and clear-
inghouses, as well as global and regional banks. 

ISDA and our members squarely support the goals of Dodd- 
Frank and global financial regulatory reform. We have worked 
proactively with policymakers in the United States and around the 
world to this goal. 

Second, we have made and continue to make substantial progress 
in implementing the most important aspects of reform, those relat-
ing to systemic risk mitigation, such as central clearing and trade 
repositories. 

Third, further improvements can and will be made. And I would 
like to note here that there is a high degree of consistency between 
U.S. regulators and regulators in other major jurisdictions on the 
systemic risk rules relating to clearing and regulatory reporting. 
This is very helpful for market participants. 

On the other hand, there is far less consensus between the 
United States and overseas jurisdictions regarding matters outside 
the systemic risk area. These issues relate primarily to OTC de-
rivatives market structure, and they are critical to the viability of 
U.S. markets. 

Finally, in addition to the potentially substantive policy dif-
ferences between the United States and other regulatory regimes, 
there are equally significant timing differences between jurisdic-
tions, differences that will go a long way in determining the com-
petitiveness of our country’s markets. 

Turning to some of the key policy differences, we believe that the 
application and effect of U.S. law and regulation should be as even-
handed as possible with respect to both U.S. and non-U.S. institu-
tions. And, regrettably, at this point, it seems that there will not 
be equal treatment of U.S. and foreign firms at the institutional 
level. 

In addition, our members are concerned about the potentially di-
vergent approaches at the jurisdictional level. It appears that other 
regulatory jurisdictions are likely to adopt regimes that differ from 
our own in meaningful and material ways. 

As I have mentioned, these policy differences are not generally 
in the area of systemic risk mitigation, the primary driver of regu-
latory reform. Instead, they are in the area of market structure. 

Here are some examples of the differences. 
Banks operating in the United States will be forced to comply 

with Section 716 of the Dodd-Frank Act, the so-called ‘‘push-out’’ 
provision, which has no counterpart in proposed European or Asian 
regulations. 
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ISDA supports the removal of Section 716 to resolve the ineffi-
ciencies, competitive challenges, and increased systemic risk that 
will surely result from such a requirement. 

Another area of difference is with regard to electronic trading 
venues or SEFs. At this point, critical components of the CFTC 
rules for SEFs have no regulatory parallel in Europe or other major 
jurisdictions. 

As I have noted in great detail in my written testimony. these 
rules could adversely impact U.S. competitiveness and the depth 
and liquidity of U.S. markets. And ironically, they will likely harm 
the intended beneficiaries of the new rule, the commercial end- 
users of derivatives. 

Another important point of divergence relates to the proposed 
business conduct rule. The CFTC’s proposal seems to ignore the in-
stitutional nature of the OTC derivative market. Moreover, the 
standards far exceed the protections required by the statute and go 
well beyond the regulatory framework contemplated in other juris-
dictions. These rules will further impair the viability of U.S. mar-
kets. 

Another key issue is the issue of extraterritorial jurisdiction. 
Today, there are serious concerns about the reach of the Dodd- 
Frank Act outside of the United States and into activities under-
taken overseas. Extraterritorial reach exacerbates the problems 
created by asymmetric rules. Furthermore, it is inconsistent with 
congressional intent in limiting the territorial scope of the new reg-
ulatory framework for derivatives. 

As I mentioned, there are also meaningful differences in timing 
between the various jurisdictions. It appears that the U.S. financial 
markets will be subjected to a new regulatory framework well be-
fore other jurisdictions. This will create an uneven playing field 
and could cause capital to leave our shore, and will be harmful to 
U.S. markets. 

To summarize, there are large and growing differences in regu-
latory reform efforts in the United States and abroad. These dif-
ferences have less to do with systemic issues—risk issues—and 
more to do with the structure of markets. 

Policy differences that impose significant costs but offer few, if 
any, offsetting benefits, may lead to decreased liquidity, a reduction 
in growth of capital, and the erosion of U.S. competitiveness. These 
losses will be measured in jobs and tax revenues. 

The best way to avoid the issues that I have discussed and to 
protect the competitiveness of U.S. markets is to work with Euro-
peans and other overseas policymakers to ensure strong, yet har-
monized, rules that are implemented along the same timeline. This 
will reduce the impact of any temporary or permanent regulatory 
differences between markets and mitigate the damages these dif-
ferences will cause to the United States. 

Thank you, and I would be happy to answer your questions. 
[The prepared statement of Mr. O’Connor can be found on page 

110 of the appendix.] 
Chairman BACHUS. Thank you. 
Mr. Ryan? 
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STATEMENT OF T. TIMOTHY RYAN, JR., PRESIDENT & CEO OF 
THE SECURITIES INDUSTRY AND FINANCIAL MARKETS AS-
SOCIATION (SIFMA) 
Mr. RYAN. Thank you, Mr. Chairman, and members of the com-

mittee. 
In my written statement, I have responded to the questions you 

asked in your invitation. So in my oral statement, I want to focus 
on three major issues that significantly warrant special attention. 

It is our hope that Congress will agree with me and press for an-
swers to questions I will raise through a combination of further 
hearings by this committee and additional study by policymakers 
here and globally. 

First, who are the global systemically important financial institu-
tions, the so-called G–SIFIs? This is a very difficult question which 
frames subsequent debate, including the capital surcharge debate 
you had this morning, and impacts what actions should be taken 
with respect to such firms. 

Most of us think we know the firms pre-ordained to make the 
list, but at this moment, no such public list exists. We do know 
there is a long list of firms who do not want to be in the G–SIFI 
club. 

There are related questions that need to be asked on this topic. 
One, who decides whether a firm should be on the list? Two, is this 
a domestic decision or a global decision? 

Three, should countries without a G–SIFI have a say in the proc-
ess? Four, what will be the criterion factors used to make these de-
terminations? Five, will this process be transparent, fair, and sub-
ject to review and appeal? 

None of these questions have been publicly answered. 
A second major question we would like to pose, and you talked 

about this all morning, regulators have spent a lot of time focused 
on the need and size of a special additional capital surcharge on 
G–SIFIs to mitigate systemic risk. 

Like the first question, this one has several related questions as-
sociated with it, such as how large should the surcharge be? What 
types of capital should qualify to meet the surcharge? And will 
there be any mitigating factors or actions which might lessen the 
need for a surcharge? 

Since the financial crisis occurred, policymakers, regulators, the 
financial services industry and consumers have all changed their 
behavior. We have been very busy making the systems changes. 
But the industry and government have failed, really, to understand 
or assess the total aggregate impact of all of these actions. 

It is important for you to understand the enormous amount of 
change taking place in our financial markets today. Other wit-
nesses will provide you with definitive figures, but it is really im-
portant to note that in the United States, we have raised more 
than $300 billion of common equity, while repaying TARP with a 
$12 billion profit. The largest banks have significantly reduced 
their average leverage. And loan reserves have increased by over 
200 percent. 

Now, I can go through a long list, but you all know the list of 
Dodd-Frank actions which we are now trying to implement. SIFMA 
alone has filed over 100 comments during this regulatory process. 
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While we are working through the Dodd-Frank changes, which 
significantly modify the banking activities in the United States, we 
are also faced with comparable changes in Basel which we are try-
ing to work through. 

One point I would like to make that is important, I want to echo 
a comment made yesterday by the General Counsel of the FDIC, 
Mr. Krimminger, which was also discussed this morning, about the 
question of resolution of large systemically important institutions, 
certainly in the United States. 

We worked very hard with this committee to make sure that leg-
islation was done in an appropriate fashion, and we are hopeful 
that both in the United States and outside the United States, that 
resolution scheme is recognized as something that is viable. 

So as to question two, we would like Congress and the regulators 
to postpone any decision on G–SIFI capital surcharge until the in-
dustry has had time to implement all of the regulatory changes 
making their way through the system and the affected parties, 
which includes the private sector and government, conduct a study 
to see what impacts this surcharge has actually on the financial in-
stitutions and on the economy. 

Now, Mr. Chairman, one last comment. In your letter, you asked 
us to specifically comment on accounting convergence. I can say 
that, from a SIFMA standpoint, we are supportive of the conver-
gence of US GAAP and international accounting standards. 

We are concerned with the application of IEFC standards on off-
setting, and we welcome the recent pronouncements by the U.S. 
standards setter, the FASB, supporting the US GAAP standard 
that allows netting. 

Again, thank you for holding this hearing and asking me to tes-
tify. 

[The prepared statement of Mr. Ryan can be found on page 121 
of the appendix.] 

Chairman BACHUS. Thank you. 
Professor Scott? 

STATEMENT OF HAL S. SCOTT, NOMURA PROFESSOR AND DI-
RECTOR OF THE PROGRAM ON INTERNATIONAL FINANCIAL 
SYSTEMS, HARVARD LAW SCHOOL 

Mr. HAL SCOTT. Thank you, Chairman Bachus, and members of 
the committee. 

I am testifying in my own capacity and do not purport to rep-
resent the views of any organizations with which I am affiliated, 
although much of my testimony is based on work of the Committee 
on Capital Markets Regulation. Indeed, for the last 6 years, the 
committee has been tracking and making recommendations to 
strengthen the competitiveness of our capital markets. 

Let me address the issues you called on us to comment on. 
Let me begin with the Volcker Rule. The Volcker Rule was 

passed with the hope of Chairman Volcker that other nations 
would follow us. None have. 

This rule was ill-advised from the start, because proprietary 
trading was not responsible for the financial crisis. Indeed, it was 
a source of profitability. 
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Now, it could have the effect of making U.S. firms less competi-
tive internationally. There is still time to dampen its potential ef-
fect, however, because defining the precise boundaries of the prohi-
bition falls to regulators. They can, and should, take a narrow ap-
proach in defining proprietary trading to preserve our competitive-
ness. 

For the derivatives rules, there are major areas in which the 
U.S. proposals diverge from the proposals of the E.U., our major 
competitor in this area. The differences include standards for mem-
bership in and ownership and control of clearinghouses, the scope 
of the end-user exemption, and possibly accounting standards. 

We should put aside for now the initiatives we are taking that 
are in conflict with the E.U. These areas can be defined in concert 
with the E.U. and should be the subject of efforts to harmonize our 
approaches. 

In the meantime, we can implement the non-conflicting initia-
tives on an appropriate timetable. And, as you know, the CFTC has 
called for comments on proper sequencing. We may have to make 
some compromises, as will the E.U. But it is not credible for us to 
say, ‘‘our way or the highway.’’ 

For capital requirements, we are now in the third version of the 
capital accord, the Basel Capital Accord. Although it is very dif-
ficult to precisely quantify the economic impact of Basel III, we 
know it will affect GDP in only one direction—down, perhaps up 
to $951 billion in the U.S. alone, between 2011 and 2015, according 
to one estimate. 

Although Basel III is an international initiative, it has differen-
tial impact in different countries. Testimony earlier today by Acting 
Comptroller of the Currency Walsh and of Governor Tarullo frank-
ly acknowledges this problem. But beyond the uniformity problem, 
we should have learned a big lesson from our experiences with 
Basel I and Basel II. 

The ability of Basel to determine the right amount of capital for 
a given risk is highly questionable. Basel III is not a silver bullet. 
Far from it. In my view, we should use the long full phase-in in 
time provided by the Basel III rules to re-examine how these rules 
can be more effective and implemented in a fashion to minimize 
differential impact. 

Next, I want to discuss designating SIFIs, or systemically impor-
tant financial institutions. Dodd-Frank requires FSOC to designate 
non-bank firms as systemically important and thus subject to Fed 
supervision, along with the $50 billion-plus banking organizations 
which are already subject to Fed supervision under Dodd-Frank. 

Other countries are going through a similar designation process. 
Different approaches to designation and different SIFI surcharges 
could have a major competitive impact. Thus, we should have a 
global approach here. Our national process should be tightly coordi-
nated with the work of the Financial Stability Board, the oper-
ational arm of G-20. 

Finally, resolution of failed financial firms remains an important 
and difficult issue with competitive implications. Chief among 
these is that divergent positions on bailouts will alter the cost of 
capital. Countries more willing to bail out banks will lower their 
cost of capital. 
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We learned this from our competition with Japan before its lost 
decade. Furthermore, many large banks have significant cross-bor-
der operations, and their failures can affect all the countries in 
which they operate. Some countries ring-fence the assets of their 
local banks to protect local creditors. Those banks could get a com-
petitive edge as well. 

We should continue to work with the FSB to achieve as inter-
nationally coordinated approach to these resolution issues as pos-
sible. 

Thank you, and I look forward to your questions. 
[The prepared statement of Professor Scott can be found on page 

156 of the appendix.] 
Chairman BACHUS. Thank you. 
Mr. Zubrow? 

STATEMENT OF BARRY ZUBROW, EXECUTIVE VICE PRESI-
DENT AND CHIEF RISK OFFICER, JPMORGAN CHASE & CO. 

Mr. ZUBROW. Thank you, Mr. Chairman, and members of the 
committee. My name is Barry Zubrow, and I am the chief risk offi-
cer of JPMorgan Chase. 

In the wake of the financial crisis, numerous steps have been 
taken to reduce system risk in U.S. banking. Since some of my tes-
timony was quoted so extensively earlier today, I won’t repeat 
those portions now. However, the important lesson to draw from all 
the actions taken in the last few years is that capital is one tool, 
but certainly not the only tool, nor is it a cure-all for ensuring that 
there is not a recurrence of a financial crisis. 

JPMorgan Chase is not trying to avoid regulation, but we do 
have serious concerns that the regulatory pendulum has swung to 
a point that risks hobbling the competitiveness of our financial sys-
tem and of our economy. 

Basel III is a dramatic increase in capital standards, focused ex-
clusively on the largest banks. It focuses particularly on trading 
and other assets likely to produce systemic risk. 

At this point, the best course for the system is not adding a sur-
charge on top of the Basel III standards, but rather ensuring that 
liquidity, derivatives, and other rules are written right and applied 
globally. 

One year after Dodd-Frank, other countries are still debating 
whether to follow suit. And there are indications they will not, in 
many areas. Lack of international coordination on derivatives and 
the potential for extraterritorial application of the U.S. rules could 
prevent U.S. firms from serving our clients overseas. 

There is already evidence that Basel III will not be enforced as 
stringently abroad as it is here. Nowhere has change been more 
profound than in the area of capital, where U.S. banks face a dra-
matic increase under Basel III. 

And I should emphasize that these increases effectively apply 
only to the largest banks. To illustrate, JPMorgan Chase entered 
the financial crisis with capital sufficient not only to weather the 
crisis but also to make acquisitions and to continue our lending ac-
tivities. 

The new Basel III rules would require us to hold as much 45 per-
cent more capital than we did during the crisis. 
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Let me be clear. JPMorgan Chase supports Basel III capital 
standards. However, we believe that a G–SIFI surcharge on the 
largest U.S. banks would be excessive and could impede economic 
growth. 

Draconian capital requirements come at a cost for U.S. competi-
tiveness and economic growth. Requiring capital at a level above 
Basel III will force large banks to either reduce their balance 
sheets, increase prices or abandon more capital-intensive activities. 

For example, we estimate a hospital requesting a standby letter 
of credit could see its costs go up by as much as 30 percent. Or a 
small mid-market client could see increases of as much as 20 per-
cent on a revolving line of credit. 

In conclusion, our holistic approach to risk management was one 
of the key reasons JPMorgan weathered the financial crisis as well 
as we did. 

My responsibility as chief risk officer is to look at all of the 
bank’s activities across all markets. We believe the FSOC was in-
tended to serve in effect as the chief risk officer for the financial 
system, analyzing and coordinating the impact of regulation on 
safety and soundness, but also on economic growth and competi-
tiveness. 

We believe that before any capital surcharge is imposed, the 
FSOC should review and report on the global regulatory reforms 
that have already been enacted and their impact on competitive-
ness, whether existing capital standards are being evenly applied, 
and the cumulative impact of existing regulations on safety and 
soundness as well as economic growth. 

We would expect that such an analysis would demonstrate that 
a G–SIFI surcharge is unwarranted. 

Thank you very much, and I look forward to answering your 
questions. 

[The prepared statement of Mr. Zubrow can be found on page 
222 of the appendix.] 

Chairman BACHUS. Thank you, Mr. Zubrow. 
Let me say that Ranking Member Frank acknowledged that he 

only read small inserts which were most favorable to him. And we 
pointed out some of the things that were not so in line. 

Mr. ZUBROW. We appreciate that. And I am sure that he and oth-
ers on the committee will take my testimony in its entirety. 

Chairman BACHUS. And, actually, since he likes your testimony 
so much, I don’t think we will have any problem getting him to go 
along with some of these suggestions. 

Mr. ZUBROW. We certainly hope that he will be as enthusiastic 
about the conclusions as about the premise. 

Chairman BACHUS. Thank you. 
Mr. Silvers? 

STATEMENT OF DAMON A. SILVERS, POLICY DIRECTOR & SPE-
CIAL COUNSEL, AMERICAN FEDERATION OF LABOR AND 
CONGRESS OF INDUSTRIAL ORGANIZATIONS (AFL–CIO) 

Mr. SILVERS. Yes, thank you, Mr. Chairman. Good afternoon. I 
appreciate, on behalf of the AFL–CIO and Americans for Financial 
Reform, the opportunity to testify. The Americans for Financial Re-
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form is a coalition of over 250 organizations which represent well 
over 50 million Americans. 

In an age of global markets, any serious effort to ensure that we 
do not repeat the experience of 2008 must include the establish-
ment of an international regulatory floor. Otherwise, every coun-
try’s financial institutions are vulnerable to contagion from radi-
cally unregulated markets, as Iceland, Ireland, the United King-
dom, and the United States proved in 2008. 

However, minimum standards are inevitably weaker than more 
effective national efforts. That is why they are called minimum 
standards. 

The United States, for example, has moved more rapidly on de-
rivatives regulation than Europe has, but has been less aggressive 
with private pools of capital like hedge funds and private equity. 
And we have been faulted by European regulators for the weakness 
of our approach to regulating executive pay in financial firms. 

And so while we hear this afternoon about the possibility that 
business would leave the United States because of the strength of 
our regulatory effort, over in Europe, parallel threats are being 
made about financial activity moving to the United States as a re-
sult of the strength of European regulatory efforts. 

Nonetheless, today the big banks have come seeking help from 
Congress yet again. They say that Dodd-Frank is too tough com-
pared to foreign regulation. 

It seems odd that a group of firms that the American public so 
recently rescued from imminent bankruptcy now, amid 9 percent 
unemployment and after 7 million foreclosures, after record bo-
nuses and amid rising CEO pay, think that they are the people 
whom Congress needs most to help right now. Nonetheless, here 
we are, and so I will now address the banks’ specific arguments. 

On derivatives, we have heard that by requiring that capital be 
posted and that there be disclosure on pricing, we will drive deriva-
tives trading away from U.S. institutions. 

This type of argument has been used to oppose virtually every 
effort to regulate finance for at least the last century and perhaps 
longer. It sounds plausible, but it is historically wrong. 

As a general matter, capital markets activity flows through well- 
regulated markets, where market participants have confidence in 
their counterparties and can benefit from transparent pricing. 
Radically deregulated markets attract brief bubbles before their in-
evitable comeuppance. 

In addition, there are some kinds of derivatives businesses that 
we do not want. We do not want the next AIG, the next seller of 
bond insurance without any capital to back it to be a U.S.-based 
firm. We should not want the United States to retain a dominant 
position in derivatives by guaranteeing that derivatives dealers’ 
monopolistic profits at the expense of our real economy. 

We have heard today that the Volcker Rule in Section 716 of 
Dodd-Frank will impair the competitiveness of U.S. financial insti-
tutions, apparently by lowering their rates of return. 

This argument ignores the basic principle of investing that seek-
ing higher returns exposes a firm to greater risk. Moving up the 
risk-return curve is not a good idea for a too-big-to-fail institution, 
though it is in the interest of the executives of those firms with 
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stock-based compensation who benefit from the heads-I-win, tails- 
you-lose nature of allowing systemically significant FDIC-insured 
firms to place bets in the securities markets. 

On capital requirements, the Basel III process envisions basically 
a one-size-fits-all risk-based capital requirement system back-
stopped by an absolute leverage limit of 33:1, an extraordinary 
high level. 

Here, Congress should ask, do we want the United States to have 
a robust, size-based system of capital requirements for our banks, 
or do we want to be no better than the global minimum standard 
that does not impose higher capital requirements on larger institu-
tions, thereby not addressing the problem of too-big-to-fail? 

Finally, we hear that we cannot implement the resolution au-
thority process envisioned in Dodd-Frank until we have a com-
prehensive international resolution authority. 

This argument is a red herring and will be used in the future 
to promote new bailouts. It is a red herring, because the resolution 
process in Dodd-Frank is fundamentally focused on the parent com-
pany, not its foreign subsidiaries. The breakup and wind-down of 
the failed U.S. parent occurs entirely within U.S. law. 

Now, real progress has been made toward a global financial regu-
latory floor. Great credit goes to the witnesses in the first panel, 
particularly to Governor Tarullo and his colleagues at the Fed for 
their work on Basel III. 

But a minimum standard is just that, a minimum. 
The measure of U.S. financial regulatory policy should not be 

whether we manage to meet the global minimum. The measure 
should be whether we have ensured that the financial system is a 
contributor to sustained, balanced growth in our real economy. 

International deregulatory whipsawing and infinite delay of the 
kind recommended today by my fellow witnesses may temporarily 
increase some bank profits, but the price will be another cycle of 
economic crisis and job loss. 

Thank you. 
[The prepared statement of Mr. Silvers can be found on page 183 

of the appendix.] 
Mrs. BIGGERT. [presiding]. Thank you. 
And thank you all for being so patient as we left this morning 

to go vote and finally came back. The chairman and the ranking 
member had agreed that we would not start at the top again, but 
would go to those who are here who did not have the opportunity 
to ask a question this morning. 

So we will go to Mr. Luetkemeyer from Missouri, who is recog-
nized for 5 minutes. 

Mr. LUETKEMEYER. Thank you, Madam Chairwoman. 
Mr. Ryan, with regard to the Foreign Account Tax Compliance 

Act, FATCA, I was going to talk to Ms. Brainard about it, but since 
it is affecting you and your industry, I would like to pose a ques-
tion to you with regards to under FACTA, the firms will be re-
quired to report to the IRS on U.S. clients or face a heavy with-
holding tax on U.S. assets and treasury bonds. 

As a response, many have indicated that they will either sell all 
of their assets, form subsidiaries that will not touch U.S. assets, or 
stop buying U.S. bonds. This will undoubtedly hurt companies not 
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only in my State but across the Nation. And we are curious as to 
what steps that you see that the Treasury Department needs to do 
to prevent FATCA from having a negative impact on U.S. capital 
markets. 

Mr. RYAN. And I will be able to move quickly on this issue, be-
cause we have multiple committees working on this issue, and we 
have not come to a conclusion. So what I would like to be able to 
do is to submit our views for the record after the hearing. 

Mr. LUETKEMEYER. Okay. 
It could have a major impact on the ability of investments being 

made by foreign entities and Americans who are purchasing 
through their foreign entities into this country. And that can have 
a dramatic impact on the amount of capital that is available in the 
marketplace if suddenly the foreign entities stop purchasing. So I 
think it is a pretty pertinent question to the title of the hearing 
today, and I appreciate that. 

With regard to the fiduciary rule that is coming out of DOL, of 
all places, with regards to the ability of some securities folks to be 
able to sell different types of securities, what do you think we need 
to do with that one? 

Mr. RYAN. You probably look at my resume, because I have re-
potted myself many times in my—during the Reagan Administra-
tion, I was solicitor of labor so I have had a lot of experience with 
ERISA and a lot of experience with the DOL. 

We have spent quite a bit of time with the Department of Labor 
and other bureaus of the government, basically, trying to get the 
Department of Labor to withdraw their proposal and re-propose. 
We would like to see it better coordinated with other similar work 
that is taking place now with the Securities and Exchange Com-
mission as a result of Dodd-Frank. 

And we are especially concerned about their effort to, for the first 
time ever, regulate at the Department of Labor IRAs. 

Mr. LUETKEMEYER. Okay, Professor Scott, you deal a lot with— 
you are director of the program on international financial systems 
at Harvard. I am just kind of curious, what is your thought process 
on the—with Dodd-Frank, it seems as though we have a lot more 
connectivity between all the different larger institutions. They have 
gotten bigger, and by putting other weaker institutions that ab-
sorb—to me, they have gotten bigger and weaker. 

In discussing this with a number of panels over the last several 
months, we have seen the connectivity between our banks here and 
those countries over in Europe, especially some that are in trouble. 

And this morning we saw that Greece—the headlines in the 
paper, anyway, with Greece indicates—one article had a 50/50 
chance that they would default. I think Moody’s made the comment 
this morning that there was a 50/50 chance they would default. 

What do you see as the impact of that? I know we are talking 
about regulations here going in that direction, but the impact of 
them coming this direction, our ability with this Dodd-Frank bill, 
which has caused the connectivity of all these banks to be even 
greater and now connected over there, how is that going to impact 
everything? Can you kind of shed some light on it? 

Mr. HAL SCOTT. You are focused on the issues going on in Europe 
and what their impacts are here. 
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Mr. LUETKEMEYER. Right. We also have some regulatory issues 
here that have, I think, impacted that by tying everybody together 
even to a greater extent. 

Mr. HAL SCOTT. I think American banks hold a lot of sovereign 
debt of the countries that we are talking about, directly or indi-
rectly, or have derivatives of such debt. While I have not studied 
this in depth, I believe that there would be—if we were talking 
about any kind of restructuring or default of that debt, which, of 
course, is in the midst of argument at the moment—that we could 
expect that it would have some impact on our banking system. 

That being said, it would have a lot more impact on European 
banks in terms of their holding of this debt. So, overall, whether 
it would rise to the level of real concern, I don’t know, because I 
haven’t looked at the statistics enough. But I would think we would 
have some concern with the impact on our banking system. Wheth-
er it is severe or not, I don’t know. 

Mr. LUETKEMEYER. I see my time is over. 
But I would think it would have a pretty significant impact when 

you have—I think the latest figure I saw was $1.3 trillion worth 
of investments from our banks in those countries’ bonds. That is 
pretty significant. And if the domino effect keeps going, we are 
going to be at the end of this line of dominoes. 

So thank you, Madam Chairwoman. 
Mrs. BIGGERT. Thank you. 
Mr. Miller? 
Mr. MILLER OF NORTH CAROLINA. Thank you. 
Mrs. BIGGERT. Five minutes. 
Mr. MILLER OF NORTH CAROLINA. Thank you. 
I joined this committee in 2003, and I remember that by the end 

of 2006, certainly early 2007, it was very apparent that there was 
an enormous problem in subprime mortgages, that there would be 
an enormous number of defaults, an enormous number of fore-
closures, that because house prices had stopped appreciating, it 
would not be possible for homeowners to sell their homes or refi-
nance their homes. 

And we were assured by the financial industry throughout 2007, 
really through September of 2008, that there was nothing to worry 
about, everything was under control. 

Because of that experience, I have not always known who to be-
lieve since then. And I may very well have disbelieved some things 
that people told me that were true as a result of that experience. 
But it is very hard to tell what the liability of some of the banks 
really is for what is going on in mortgage securitization. 

Mr. Silvers, if you may change hats for a second, the Congres-
sional Oversight Panel said in November of last year that the po-
tential liability for the chain of title issues for mortgages that 
ended up in securitized pools was sufficiently serious and uncertain 
that it could threaten solvency of the banks. Sheila Bair said 
roughly the same thing just a month ago. 

And within the last few days, it appears that the New York at-
torney general is investigating Bank of America, at least, for those 
very violations or potential violations. 
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Mr. Silvers, what is your current estimation of the potential li-
ability of the securitizers, which were the biggest banks, for chain 
of title issues? 

Mr. SILVERS. As you said, the Congressional Oversight Panel’s 
report on this matter, the panel which I was the vice chair of, 
found that there were certain key issues that we could not answer, 
partly because we did not have the investigative authority and 
partly—somewhat complex legal issues. 

However, the statements that you were quoting, which I believe 
is still the case, is that if it turned out to be true that systemically 
title was not properly conveyed to the liens on the properties that 
had been securitized, and that if it was also true as a matter of 
law that the lien did not follow in some equitable fashion the note, 
then that would implicate a series of very significant issues associ-
ated with the REMIC doctrine in our tax code. And it would also 
implicate some questions in New York trust law. 

If all those things went wrong—meaning wrong from the per-
spective of causing liability—and it turned out that effectively the 
properties in the securitization trust did not have—that the trust 
did not have liens— 

Mr. MILLER OF NORTH CAROLINA. Instead, they were mortgage- 
backed securities. They were unsecured debts. 

Mr. SILVERS. Right. They were mortgage-backed. If it turns out 
that the mortgage-backed securities were not mortgage-backed and 
it turned out that could not be cured as a result without incurring 
vast tax liabilities for breaching the REMIC structure, then poten-
tially between the tax liabilities involved and the possibility that 
the holders of the mortgage-backed securities would be able to call 
upon their right to repurchase the loans at face value, that you 
would be talking about liabilities back to the securitizers, the insti-
tutions that put those trusts together in the multiple hundreds of 
billions of dollars, well in excess of the numbers that were cited by 
my fellow panelists in terms of new capital raised by the banks. 

Mr. MILLER OF NORTH CAROLINA. Mr. Zubrow, how has 
JPMorgan Chase reserved for that potential liability? 

Mr. ZUBROW. I think, as Mr. Silvers responded to your question, 
there is a long chain of different things that might have to have 
happened in order for that liability to actually have come about. 
And so, we certainly do not think that whole long series of events 
actually did occur. And I would say if— 

Mr. MILLER OF NORTH CAROLINA. So you see it as a long shot, 
and you have reserved it. If at all, it is a long shot. 

Mr. ZUBROW. That would be correct. 
Mr. MILLER OF NORTH CAROLINA. Okay. 
Let me ask you about other pending litigation. There are a cou-

ple of insurers of the bond, AMBAC, another that has sued 
JPMorgan Chase really for conduct of Bear Stearns, that Bear 
Stearns sold mortgage-backed securities, but then pursued claims 
against the originators of the mortgages to buy the mortgages back, 
and instead of making them buy it back, took monetary damages. 

Even though they no longer had equitable—excuse me—bene-
ficial ownership of the mortgages, they kept that money and said 
not a word to the investors. That lawsuit appears to be pending. 
It is perhaps moving to trial this fall. 
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How has JPMorgan Chase reserved for that litigation? 
Mr. ZUBROW. I am generally familiar with some of the litigation 

in that area. I don’t know off the top of my head the exact way that 
we have assessed the potential or possible liability under that case, 
which as you noted, originated originally with activities that Bear 
Stearns pursued. But we would certainly be happy to get back to 
you and give you a specific answer. 

Mr. MILLER OF NORTH CAROLINA. Okay. 
Mrs. BIGGERT. The gentleman’s time has expired. 
The gentleman from Arizona, Mr. Schweikert, is recognized for 

5 minutes. 
Mr. SCHWEIKERT. Thank you, Madam Chairwoman. 
I don’t know if any of you were able to hear some of the testi-

mony this morning, but one of our current pop culture phrases is 
‘‘regulatory arbitrage.’’ And I was going to actually start with Mr. 
Scott, since I thought we will go from the academic. 

Will you give me, first, some international, but also even some 
domestic examples? 

Mr. HAL SCOTT. Yes, examples of regulatory arbitrage. We have 
had many in our history. When the United States imposed very 
tough requirements on banks in this country in the 1970s, we 
spurred the creation of London as an international banking center. 

When the United States, in my view, overregulated its equity 
capital markets, and our committee has documented this exten-
sively, a lot of the business in those capital markets, in the equity 
capital markets moved abroad, and particularly to London again. 

And the severity of this is once you get whole businesses moving 
someplace, even if we readjust our policies or London gets more ag-
gressive on theirs, people don’t come back. They kind of stay where 
they are. So I think we have had a number of very important ex-
amples of regulatory arbitrage in the history of our financial sys-
tem. 

Mr. SCHWEIKERT. Okay. 
Madam Chairwoman, to the panel, and actually it was Congress-

man—is it Miller?—who was just speaking, who actually just 
kicked off one of my heads. And I can actually sort of think of 
something domestically, and tell me if this is actually true. And 
this might be appropriate for my friend from Chase. 

If I am in a State that has a 91-day deed of trust default, com-
pared to a State that may use a mortgage document that has a 6- 
month right of redemption, should there not be a difference in the 
pricing of those loans, a 30-year home loan between those two ju-
risdictions? If both of those actually have a regulatory arbitrage, 
just in the—might threaten my cost of a foreclosure and my liabil-
ity. 

Mr. ZUBROW. I think that you are certainly correct that, given 
the application of individual State laws, and in some instances in-
dividual county laws, to the home financing marketplace can have 
an impact upon how we assess risk and ultimately would expect 
that risk to be reflected in the marketplace. 

I think in addition it is worth noting that, going back to your 
question about historical examples of regulatory arbitrage, there 
certainly was a significant amount of regulatory arbitrage in the 
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United States through the disproportionate oversight of different fi-
nancial institutions. 

And certainly one of the things that we now have is the fact that 
the Federal Reserve Board has overall responsibility for oversight 
and supervision of the large financial institutions in order to avoid 
that sort of arbitrage. 

I would cite on the international side that one of the things that 
we are very concerned about is a form of regulatory arbitrage be-
tween different countries, where different supervisors and regu-
lators will apply different standards for measuring risk-weighted 
assets under the Basel III accord such that the application of mod-
els and analysis of risk-weighted assets may result in a lower rat-
ing or lower ranking of risk in some jurisdictions than what we 
would anticipate will be applied here in the United States. 

Mr. SCHWEIKERT. Okay. If I have that different risk ranking, how 
much of that is also in the quality of, we will call it enforcement? 
If I have, whether it be a derivative trade or a home mortgage, if 
I have a different enforcement of the rules in Greece or someplace 
in Europe compared to if I do in Iowa, how much will you look into, 
when you are doing risk analysis, not only saying, ‘‘Okay, we lined 
up on Basel III rulemaking, but we believe there is a failure of en-
forcement?’’ 

Mr. ZUBROW. I think that is a very good question, Congressman. 
And certainly that does need to be a factor in our analysis of how 
we assess risks that we take in different jurisdictions and cer-
tainly, in the potential for enforceability of contracts around the 
world. 

Mr. SCHWEIKERT. Okay, if anyone else has something to educate 
us in our— 

Mr. RYAN. I don’t want to take anybody’s time, but could I make 
one comment, Madam Chairwoman? 

Mrs. BIGGERT. Mr. Ryan, yes. 
Mr. RYAN. Thank you. 
For us, I think this is not specifically regulatory arbitrage, but 

we are in the middle now of trying to implement Dodd-Frank, 
which is a massive assignment for the government and for the in-
dustry. And disparate application of Dodd-Frank by various U.S. 
agencies is a real issue. 

We have recently sent a letter to Secretary Geithner outlining 
over 20 absolute dead-bang conflicts in regulation that are now 
being offered by various U.S. agencies. 

And to Mr. Zubrow’s comment about FSOC, we actually thought 
that. That is why FSOC was created within Dodd-Frank, to resolve 
those types of issues. So you don’t have to go beyond the borders 
of the United States to find conflicting application of the same law. 

Mr. SCHWEIKERT. Okay. Thank you, Madam Chairwoman. Thank 
you for letting me— 

Mrs. BIGGERT. The gentleman’s time has expired. 
Mr. Carney from Delaware is recognized for 5 minutes. 
Mr. CARNEY. Thank you very much, Madam Chairwoman. I just 

joined the hearing. I just walked in, so I missed all the lead-up to 
this. 

But I was present here this morning when we had the panel of 
regulators and the discussion. Most of the discussion this morning 
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was on the cumulative effect of Dodd-Frank regulations and so on, 
capital and liquidity requirements. 

And Sheila Bair in particular said that she thought that the cap-
ital requirements were on the low end, and the Governor from the 
Fed, Mr. Tarullo, I spoke with afterwards, and he suggested that 
he agreed. We had some back-and-forth on that. 

And I would like to know—this question may not be germane to 
the discussion that preceded my arriving, but we have some exper-
tise at this panel and I would like your view on that question, if 
I could. 

Please? 
Mr. SILVERS. The answer to this question is not simple, in part 

because of the exchange that just occurred. If your capital require-
ment—if you are looking at risk-weighted capital requirements and 
you get into the interstices of that and it turns out that risk- 
weighting is being used essentially to pretend that you don’t have 
risks that you do have, as we saw under Basel II around mortgage- 
backed securities, for example, then you may look like you have 
really strong capital requirements, but you don’t. Okay? 

With Dodd-Frank, some of this is still being put in place. There 
are some very important principles in Dodd-Frank that are very 
good. One of them, for example, is at least Dodd-Frank embodies 
the principle of size-based capital requirements, that we have just 
learned that we tend to like to bail out large institutions, so we 
charge them a higher capital rate. 

That counterbalances for the fact that their cost of capital is sub-
sidized by the market perception that they are going to get bailed 
out. So it is a good thing. 

Mr. CARNEY. If I could stop you there, one of the questions that 
I had of Governor Tarullo was just that—those SIFIs that are on 
the borderline, and whether or not they would be subject to the 
same capital requirements of the big, big SIFIs, if you will. 

And the answer was no, that there was a gradation there, and 
it seems to me that you are addressing that. 

Mr. SILVERS. I think sliding-scale capital requirements are a 
really, really good idea. I think that a cliff structure or a binary 
structure, you get into this argument of, ‘‘I am on the line.’’ 

Mr. CARNEY. Right. 
Mr. SILVERS. And the sad thing about people who are on the line 

is is that when they are setting the rules, they are likely to be ex-
empted. And then when the crisis comes, they are likely to be 
bailed out. 

If you have more of a continuous approach—the kind Governor 
Tarullo, I think, spoke to you about—then you are more likely to 
have a consistent approach. 

Mr. CARNEY. Others? Please? 
Mr. ZUBROW. So I think that the— 
Mr. CARNEY. By the way, your name and your paper was quoted 

profusely by the ranking member, I might say. And somebody 
asked whether it came on Valentine’s Day with a box of chocolates. 
And he said, ‘‘No, the candy didn’t come with it.’’ I say that in a 
complimentary way, if I might. 

Mr. ZUBROW. We did have some comment about that with Chair-
man Bachus earlier when the panel started. And I think that it 
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was acknowledged that the ranking member selectively quoted 
from the paper, and we hope that he will also endorse the conclu-
sions of the testimony, as well as the premise of it. 

I do think that the question of capital is a very important one. 
And as we tried to say in the written testimony, and as I said here 
earlier this afternoon, capital is one tool in the overall framework 
of how large, systemically important institutions have to be regu-
lated and managed. 

But it is not the only tool. And the Basel III capital levels that 
are being enacted at a 7 percent level of tier one common equity 
are much larger than what any of the financial institutions oper-
ated under, going into the financial crisis. 

For JPMorgan Chase, that would be an increase of roughly 65 
percent to meet the Basel III standards above what the prior min-
imum standards were. And, in fact, we think that the Basel Com-
mittee and the implementation of Basel III has done an enormous 
amount to both increase the amount of capital in financial institu-
tions, but also the quality of that capital, which is equally impor-
tant. 

And, our view is at this point in time to add an additional SIFI 
surtax on top of that is both unnecessary, but also has the oppor-
tunity to threaten growth in the economy, which we think would 
be very dangerous to the financial system. 

Mrs. BIGGERT. The gentleman’s time has expired. 
The gentleman from Illinois, Mr. Manzullo, is recognized for 5 

minutes. 
Mr. MANZULLO. Thank you, Madam Chairwoman. 
By a showing of hands, could you tell me how many of you here 

agree with this statement? Proprietary trading and private equity 
and hedge fund investing were not responsible for the financial cri-
sis, and, indeed, were the source of profitability to banks during 
the crisis. The losses to banks resulted from bad housing loans and 
investments in pools of those loans, traditional banking activity. 

How many would agree with that statement? 
Mister— 
Mr. HAL SCOTT. I am glad they are endorsing my position. 
Mr. MANZULLO. You got it. 
Mr. ZUBROW. I was going to say— 
Mr. MANZULLO. Those are your words on page 4. 
Mr. ZUBROW. It sounded familiar from prior testimony. 
Mr. MANZULLO. And did you notice how deliberatively he raised 

his hand? 
Mr. RYAN. It is really a payoff. We all hoped we could get a de-

gree from Harvard— 
Mr. MANZULLO. Is that what it is? 
But, Professor Scott, that is a very simple answer to a very com-

plex issue, and I agree with that 100 percent. 
If the Fed had exercised appropriately its jurisdiction over in-

struments and underwriting standards and not waited until Octo-
ber 1st of 2009 to set forth the rule that requires written proof of 
a person’s earning, would we be in this mess now? 

Mr. HAL SCOTT. I am not really prepared to answer that specific 
question, but I think the thrust of it is that the standards for mak-
ing loans were low. People got caught up in the bubble. 
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This has happened over and over in the history of banking. Peo-
ple get enthusiastic, they lower the standards, they think things 
are going to keep going on as they are, and, boom, there is a burst, 
people are caught short—and almost always in lending, which is 
the core function of banks. 

So the point I was making is this is still anther crisis about lend-
ing, really, not a crisis about private equity, hedge funds or propri-
etary trading. 

Mr. MANZULLO. And you state that so correctly. I am sorry, you 
are in a—no, go ahead. 

We had before this committee and before the House in 2000 a 
GSE reform bill, and it didn’t go anywhere. In 2005, we had a GSE 
reform bill with the Royce amendment that really would have 
tightened things up with regard to lending. That didn’t go any-
where. It passed the House, but didn’t go into the Senate. 

We had numerous hearings here with the president of Fannie 
Mae showing how they cooked the books in order to make them-
selves eligible for the pensions down to two or three mils to come 
within that particular window. 

It just appears to me that the evidence was out there. Both 
Presidents Bush and Clinton encouraged the GSEs to buy up 
subprime and Alt-A loans into these packages. 

And the reason I quoted your statement—and I am glad you rec-
ognized that you are indeed the author of that sentence on page 
4—is the fact that that really is the core reason for why we are in 
this financial crisis today. 

Dodd-Frank addresses a lot of issues, and that is fine and they 
are interesting. But do you believe that the power existed within 
the Federal agencies that they could have stopped these bad loans 
from taking place in the first place, without any further legislation? 

Mr. HAL SCOTT. I definitely think they had the power to maybe 
not stop them, but certainly raise the standard for making loans. 
That is the essence of bank supervision. 

So if a bank supervisor feels that the bank is taking too much 
risk, is not controlling its risk, his job is to go to that bank and 
say so. And the bank works with the regulator to try to address 
it. They didn’t do that. 

On the other hand, Congressman, we were all in a housing price 
euphoria. So, looking back it is obvious, okay, but at the time, if 
you really believed housing prices were going to keep going up, 
which almost everybody did, the pressure to raise those standards 
was not very high, and there would be political push-back, in any 
event, if you tried to lower the standards in a way that deprived 
certain people from getting loans. 

So I think that was the reality of it. 
Mr. MANZULLO. I appreciate that. 
Wasn’t that a great answer? 
Mrs. BIGGERT. The gentleman’s time has expired. 
The gentleman from Texas, Mr. Canseco, is recognized for 5 min-

utes. 
Mr. CANSECO. Thank you very much, Madam Chairwoman. 
Mr. O’Connor, you mention in your testimony the divergence in 

rules between the European Union and the United States in re-
gards to inter-affiliate derivatives transactions. 
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If I understand it correctly, as it currently stands in the United 
States, a financial institution helping one of its affiliates hedge 
their risk through derivatives would essentially have to post mar-
gin to itself. Is that correct? 

Mr. O’CONNOR. That is currently the case with the proposed rule 
set. In the E.U., currently the commission is considering exemp-
tions for certain types of inter-affiliate transactions. So, these are 
effectively two subsidiaries of the same parent company. 

In the United States, such an exemption has not yet been given, 
which could result in two parts of the same firm having to clear 
trades between them or post margins between themselves, yes. 

Mr. CANSECO. So what we could end up with is that derivatives 
trades, instead of being conducted between a company and its affil-
iate, they are conducted between non-related companies if the case 
is where an affiliate has to post a margin with its parent company, 
thus increasing systemic risk and flying in the face of what Dodd- 
Frank was intended to do. Is that correct? 

Mr. O’CONNOR. It certainly would increase costs and not directly 
affect systemic risk. But if such a margin had to be segregated, for 
instance, then that would be taking money off the institution’s bal-
ance sheet that could ordinarily be put to other uses, such as lend-
ing or other things that would have a beneficial effect on the econ-
omy. 

Mr. CANSECO. In your opinion, is this worthwhile? 
Mr. O’CONNOR. No. 
Mr. CANSECO. Okay. And does this rule make sense? 
Mr. O’CONNOR. This rule needs—no, this rule does not make 

sense to me. 
Mr. CANSECO. Thank you. 
Mr. Ryan, do you feel the same way, or do you have another 

opinion? 
Mr. RYAN. No, I agree totally with Mr. O’Connor. 
Mr. CANSECO. Okay. 
Mr. Zubrow, is that your answer also? 
Mr. ZUBROW. Congressman, that is correct. I think that rule does 

not make sense. 
I would also point out that I think your example of how it could 

lead to an increase in systemic risk was really predicated on the 
assumption that instead of having a firm engage with transactions 
with affiliates, that instead a firm might have to in effect do a 
three-legged transaction where it goes outside of its affiliates in 
order to lay off certain risks as a way of transferring risks amongst 
its different entities, which would obviously increase the overall ex-
posure to risk and credit risk across the system. 

In addition, I think, as you are aware, there are also proposals 
that are competing between what the United States has proposed 
and what it appears Europe is likely to propose as to the types of 
collateral and margin that could be posted for different trans-
actions, and the U.S. proposals limit the amount of margin that 
could be posted to instruments that are basically denominated in 
U.S. dollars. 

And so therefore, if there is extraterritorial application of the 
U.S. rules to foreign entities, be they affiliates or end customers, 
we would be asking European clients to be posting U.S. dollar secu-
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rities as opposed to European bond collateral or government collat-
eral or currency, which would obviously be the natural currency in 
which they would have their assets. 

Mr. CANSECO. Let me just clarify what you just said. So even if 
these rules were harmonized across borders, is the restriction and 
cost increase on affiliate trades worthwhile, in your opinion? 

Mr. ZUBROW. If they are harmonized in a way that requires post-
ing of margin in between affiliates, then we would not think that 
that was worthwhile. 

Mr. CANSECO. Thank you very much. 
And I yield back my last 9 seconds. 
Mrs. BIGGERT. Thank you. 
I will recognize myself for 5 minutes. 
This question is for Mr. O’Connor, and I think Mr. Ryan has had 

some part of this in his statement. 
Does the swap push-out provision decrease market liquidity? And 

does it impair safety and soundness, increase systemic risk, and 
make it harder for the large banks to evolve? 

And are you aware of any country besides the United States with 
a sophisticated derivative market that is planning to adopt such a 
push-out requirement? 

Mr. O’CONNOR. Thank you for the question, Congresswoman 
Biggert. 

Answering the second question first, no, I am not aware of any 
jurisdiction that is adopting a rule that would be similar to the 
push-out rule. 

And, yes, I agree with those points that you make, namely, that 
requiring banks to move parts of their businesses outside of the 
bank into differently regulated entities adds to systemic risk in the 
sense that these two entities now need to be managed by the bank 
from a liquidity and a capital point of view, and also customers of 
the bank who typically would engage in derivative transactions 
under one agreement, the netted credit exposure, would now have 
to trade across two master agreements, and therefore they are pay-
ing an increase in counterparty credit risk within the market, 
which adds to systemic risk. 

Mrs. BIGGERT. But wouldn’t this put us then at a real disadvan-
tage in the global economy? 

Mr. O’CONNOR. In my testimony, I included that as one of the ex-
amples, that it puts the United States at a competitive disadvan-
tage against, yes. 

Mrs. BIGGERT. Thank you. 
Mr. Ryan, would you like to comment on that? 
Mr. RYAN. I concur totally with Mr. O’Connor. It is interesting 

that the end result here—not only Dodd-Frank, but some of the 
things that are going on in Basel—that in effect we are pushing 
risk out of the highly regulated, highly capitalized environment 
and into shadows, and it is predictable that in the future, that will 
be an issue. 

So to answer your question, could it or will it increase systemic 
risk, it is entirely possible. 

Mrs. BIGGERT. So should it be repealed? 
Mr. RYAN. We are not pushing for any repeal of Dodd-Frank 

right now. The industry is really concentrated— 
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Mrs. BIGGERT. I mean this section, not— 
Mr. RYAN. Section 716? 
Mrs. BIGGERT. Yes. 
Mr. RYAN. We were against it totally during the enactment of the 

statute. So if it disappeared, we would probably be very happy. 
Mrs. BIGGERT. All right. 
Then, Mr. Zubrow, your testimony was made a lot of this morn-

ing. I would just—on page 2 of your testimony, you talk about how 
the regulatory pendulum has swung to a point that the risks are 
hobbling our financial system and our economic growth. 

And you say that U.S. policymakers should focus on how much 
the regulations they propose collectively reduce risk taken by finan-
cial firms and how this collective impact is likely to result or re-
duce the economy and job growth and how many of these regula-
tions are being rejected or deferred by other countries. 

What is putting U.S. firms at a competitive disadvantage? Does 
FSOC have anything to do with this? Is the fact that the FSOC 
members are not coordinating or thinking in the context of the 
global marketplace causing problems? 

Mr. ZUBROW. Madam Chairwoman, I think that you are exactly 
correct, that the FSOC has a very important role to play here. And 
it is really within their purview to be able to analyze and assess 
what is the cumulative impact of all the regulations that are being 
proposed under both Dodd-Frank, but also the additional regu-
latory activities that the different supervisory agencies as well as 
the Basel Committee are imposing upon the financial system. 

And so, I think that it is very important that the FSOC do a 
study in order to really be able to assess what that cumulative im-
pact is and have we accomplished enough already in order to feel 
comfortable that we have a much safer and sounder banking sys-
tem? 

Obviously, it is all going to be in how the rules are ultimately 
promulgated and implemented, but so it is very important that we 
constantly step back and look at what that cumulative impact and 
how it is impacting the economy. 

Mrs. BIGGERT. Thank you. 
And with that, I would ask unanimous consent to enter into the 

record a statement for the record by the Institute of International 
Bankers. 

Without objection, it is so ordered. 
And I think that we will give you a rest here. I think that you 

have been here for a very long time. Unfortunately, we haven’t had 
probably as much time as we would have liked. I think we will re-
member that maybe sometimes having such an important hearing 
not in what we call getaway day is not the best idea. But we are 
thankful that you stayed and gave such great testimony. We really 
appreciate all that you had to say. 

So I would note that some members may have additional ques-
tions for this panel, which they may wish to submit in writing. And 
without objection, the hearing record will remain open for 30 days 
for members to submit written questions to these witnesses and to 
place their responses in the record. 

And with that, this hearing is adjourned. 
[Whereupon, at 3.18 p.m., the hearing was adjourned.] 
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